
 

CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL AGENDA

 

Mayor Dave Potter, Councilmembers Jeff Baron,
Alissandra Dramov, Karen Ferlito, and Bobby

Richards
Contact: 831.620.2000 www.ci.carmel.ca.us

 All meetings are held in the City Council Chambers
East Side of Monte Verde Street
Between Ocean and 7th Avenues

REGULAR MEETING
Tuesday, October 1, 2024

4:30 PM

HYBRID MEETING ATTENDANCE OPTIONS

This meeting will be held in person and via teleconference ("hybrid"). The public is welcome to attend the meeting
in person or remotely via Zoom, however, the meeting will proceed as normal even if there are technical difficulties
accessing Zoom. The City will do its best to resolve any technical issues as quickly as possible. To view or listen to
the meeting from home, you may also watch the live stream on the City's YouTube page
at: https://www.youtube.com/@CityofCarmelbytheSea/streams. To participate in the meeting via Zoom, copy and paste
the link below into your browser.

https://ci-carmel-ca-us.zoom.us/j/83289524838 Webinar ID: 832 8952 4838 Passcode:
904814 Dial in: (253) 215-8782

HOW TO OFFER PUBLIC COMMENT
The public may give public comment at this meeting in person, or using the Zoom teleconference module, provided
that there is access to Zoom during the meeting.  Zoom comments will be taken after the in-person comments.  The
public can also email comments to cityclerk@ci.carmel.ca.us.  Comments must be received at least 2 hours before
the meeting in order to be provided to the legislative body.  Comments received after that time and up to the
beginning of the meeting will be made part of the record.  

OPEN SESSION 
4:30 PM

TOUR OF INSPECTION - 4:00 PM
Prior to calling the meeting to order, the Board/Commission will conduct an on-site tour of inspection of the
properties listed on the agenda and the public is welcome to join. After the tour is complete, the Board/Commission
will begin the meeting in the City Council Chambers no earlier than the time noted on the agenda.

A. Torres Street 4 northeast of 6th Avenue, Carmel, 93921 (Voris)

CALL TO ORDER AND ROLL CALL - 4:30 PM

PLEDGE OF ALLEGIANCE

https://protect-us.mimecast.com/s/fX4pCOYZKzFmrOoRTEZq9B?domain=youtube.com
mailto:cityclerk@ci.carmel.ca.us


EXTRAORDINARY BUSINESS

A. Carmel Youth Center Presentation

ANNOUNCEMENT REGARDING PUBLIC APPEARANCES

PUBLIC APPEARANCES
Members of the public are entitled to speak on matters of municipal concern not on the agenda during Public
Appearances. Each person's comments shall be limited to 3 minutes, or as otherwise established by the Chair.
Persons are not required to provide their names, however, it is helpful for speakers to state their names so they
may be identified in the minutes of the meeting. Under the Brown Act, public comment for matters on the
agenda must relate to that agenda item and public comments for matters not on the agenda must relate to the
subject matter jurisdiction of this legislative body. If a member of the public attending the meeting remotely
violates the Brown Act by failing to comply with these requirements of the Brown Act, then that speaker will be
muted.

ANNOUNCEMENTS

A. City Administrator Announcements

B. City Attorney Announcements

C. Councilmember Announcements

D. Ad Hoc Committees - Report Out

ORDERS OF BUSINESS
Orders of Business are agenda items that require City Council, Board or Commission discussion, debate, direction
to staff, and/or action.

1. Receive the 2024 Car Week After Action Report and provide staff with feedback and
direction

2. Receive a report from the Traffic Safety Committee on a proposed plan regarding the
implementation of AB413 and provide direction

3. Resolution 2024-085 authorizing the City Administrator to execute a construction
contract with Sharp Engineering & Construction, Inc., in an amount, including a
contingency, of $503,470 for the San Antonio Avenue Pedestrian Pathway
Reconstruction Project

4. Receive a follow up presentation by Wave Astound Broadband to address public
comments regarding their Fiber Optic Project and authorize issuance of an
Encroachment Permit with Special Conditions of Approval.

5. Update on City Council Resolution 2024-062 to develop alternative sites and
programs that would allow for an amendment to the City’s adopted 6th cycle Housing
Element to remove Vista Lobos and Sunset Center from the Housing Sites Inventory
List 

PUBLIC HEARINGS

6. PERM EN 240129 (Voris): Consideration of a Permanent Encroachment Permit
application, PERM EN 240129 (Voris), for a stone border around a landscape planter
in the public right-of-way, fronting a single-family residence located on Torres Street 4



northeast of 6th Avenue. APN: 010-092-010-000.

FUTURE AGENDA ITEMS

ADJOURNMENT

7. Correspondence Received After Agenda Posting

This agenda was posted at City Hall, Monte Verde Street between Ocean Avenue and 7th Avenue, Harrison Memorial
Library, located on the NE corner of Ocean Avenue and Lincoln Street, the Carmel-by-the-Sea Post Office, 5th
Avenue between Dolores Street and San Carlos Street, and the City's webpage http://www.ci.carmel.ca.us in
accordance with applicable legal requirements. 

SUPPLEMENTAL MATERIAL RECEIVED AFTER THE POSTING OF THE AGENDA
Any supplemental writings or documents distributed to a majority of the City Council regarding any item on this agenda, received
after the posting of the agenda will be available for public review at City Hall located on Monte Verde Street between Ocean and
Seventh Avenues during regular business hours. 

SPECIAL NOTICES TO PUBLIC
In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting, please contact
the City Clerk's Office at 831-620-2000 at least 48 hours prior to the meeting to ensure that reasonable arrangements can be
made to provide accessibility to the meeting (28CFR 35.102-35.104 ADA Title II).

http://www.ci.carmel.ca.us


CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
EXTRAORDINARY BUSINESS

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Chip Rerig, City Administrator

APPROVED BY: Chip Rerig, City Administrator

SUBJECT: Carmel Youth Center Presentation 

RECOMMENDATION:
Receive a presentation from the Carmel Youth Center. 

BACKGROUND/SUMMARY:

FISCAL IMPACT:

PRIOR CITY COUNCIL ACTION:

ATTACHMENTS:

Attachment 1) CYC Presentation
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John Ruskell, President & Alumni

John Ruskell - President
Retired Business Owner 
CYC Alumni 
Board member for 7+ years

John Plastini - Vice President
TSD Carmel Properties, L.P.
Carmel-by-the-Sea Rotary
Board member for 7+ years

Bill Kiernan
Director at Cloudera
Board member for 6 months

Marci Meaux - Secretary
Pebble Beach Company
Carmel Public Library Foundation
Board member for 3 years

Pam Neiman 
Pebble Beach Company
Board member for 3 years

Linda Frye, CTC
Carmel Unified School District
Carmel Host Lions Club
Board member for 3 years

Devon Meeker 
Realtor, Monterey Coast Realty
Children attend CYC
Board member for 1 year

Cyndy Hodges, CPA
Retired CPA
Board member for 9 months

Robin Stelle
Realtor, Coldwell Banker Realty
Board member for 9 months

James Emerson 
Retired Lawyer
Board member for 4 months 

Anton Forbes-Roberts
Co-Founder & COO Soar Media
Board member for 2 months

Sherilyn Napoli, Executive Director
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For 75 years, our mission has been to grow future leaders who can change our community and the 
world for the better. Since then, we have served over 32,000 youth members and recruited 80,000+ 
volunteers, solidifying our legacy as a staple in the community.

Our vision is to meet young youth where they are. To provide them with the support and 
opportunities in order to build independence and leadership skills, in turn, transforming their lives.

Youth Camps

After School Care

Early Learning

Facility Rentals 

Jiujitsu

Blood Drives

Employer

Warming Center
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... and we have a plan
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• January 2023:  Retained a Grant Writer

• July 2023: Master plan for Building approved by City of Carmel by the Sea

• September 2023: Hired Director of Childcare/ Executive Director Sherilyn Napoli, with 25+ years of teaching experience 

• September 2023:  Submitted application to the California State Department of Social Services, expanding our offerings to 
include preschool care

• November 2023:  Capital improvements around the facility and grounds to ensure safety and code compliance 

• December 2023:  Conducted site visits with the State to ensure our facilities met compliance and provided ample space 
regulations per child 

• January 2024:  Upgraded heating system in the gym to meet State requirements (cost of $39,000)

• February 7, 2024:   Awarded our license from the State to operate as a Child Care Facility!! 

• February 2024:  Posted job positions on indeed.com for teachers and aides

• June 2024:  Opened Summer Camps for Youth.  Served 72 families

• August 2024:  Opened After School Program.

Attachment 1



▪ Programs

▪ Financials

▪ Facility Management

▪ Non-Profit Business 
Management

▪ Enhance & Enrich 
Programming

▪ Build Financial Resiliency

▪ Improve our Facility

▪ Demonstrate 501©3 Business 
Best Practices

▪ Positive Community Impact

▪ Community Trust and Increased 
Attractiveness to Donors

▪ Expansion of Services and 
Program Offerings

▪ Sustainable Growth and Impact
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• Enhance and enrich programming
o Ensure success and growth of new pre-school
o Successfully re-introduce and grow our program offerings
o Deliver a multi-faceted, skill-based youth leadership program with community partners
o Deliver a culinary arts hospitality program with community partners

• Build Financial Resiliency
o Add a Fund-raising expert to the organization
o Plan and execute a 75th Anniversary Fundraising Celebration
o Build our financial reserves 
o Maximize grants and matching funds

• Improve our Facility with future capital improvements

o Permitting and building additional all- gender bathrooms
o Converting large garage to future preschool. Includes bathrooms, heating , stairs 
o ADA accessibility to all levels of the facility
o Multi-purpose Learning Kitchen

• Demonstrate 501©3 business best practices
o Build best practices and internal financial controls
o Build and maintain donor relationships
o Board development and engagement through committees
o Build a positive inclusive working environment

Attachment 1



Summer Camps

Afterschool Enrichment

June 10th – August 2nd
CAPACITY: 65 CHILDREN

SERVES: KINDERGARTEN - 8TH GRADE (AGES 5-13)

MONDAY - FRIDAY, 8:30AM - 5:30PM

TWO TEACHERS

TWO TEACHER ASSISTANTS

CAPACITY: 65 CHILDREN

SERVES: KINDERGARTEN - 8TH GRADE (AGES 5-13)

MONDAY - FRIDAY, 3:00PM - 6:00PM

Starts August 7th
TWO TEACHERS

TWO TEACHER ASSISTANTS

CAPACITY: 12 CHILDREN

SERVES: POTTY TRAINED, AGES 3 - 5

YEAR ROUND, MONDAY - FRIDAY 7:00AM - 3:00PM

Early Learners

Target Start Date November 2024
TWO TEACHERS

ONE TEACHER ASSISTANT

Attachment 1
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- providing care for residents, neighbors, and the Carmel labor force -

50
ESTIMATED
CAPACITY

%

90 %
ESTIMATED
CAPACITY

125%
ESTIMATED
CAPACITY

*ASSUMING
CAPITAL IMPROVEMENTS

YOUTH
SERVED

405
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CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
ORDERS OF BUSINESS

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Ashlee Wright, Director, Libraries & Community Activities

APPROVED BY: Chip Rerig, City Administrator

SUBJECT:
Receive the 2024 Car Week After Action Report and provide staff with feedback and
direction

 

RECOMMENDATION:
Receive the 2024 Car Week After Action Report and provide staff with feedback and direction. 

BACKGROUND/SUMMARY:
Since its inception, “Car Week” has evolved from being just a handful of events during the span of a week,
to tens of public and private events held over the span of a week and a half on the peninsula.  

This year “Car Week” took place from Friday, August 9 through Sunday, August 18.This After Action Report
seeks to discuss traffic and safety impacts to Carmel-by-the-Sea during Car Week, as well as a breakdown
of any issues with events held in the Village and to propose mitigation tactics to counter these effects in
subsequent years. 

EVENTS HELD IN CARMEL-BY-THE-SEA
 
For 2024 staff worked with event organizers from the previous year to build on the events that they
presented in 2023, understanding that if there are events in Carmel during Car Week that they would like to
get back to the look and feel of the pre-pandemic events. With the expansion of Concours for a Cause on
Tuesday and Prancing Ponies and the Concourso Carmel on Thursday this year looked and felt more like
Car Week pre-pandemic than it has in the past few years. There were four permitted events in Carmel-by-
the-Sea this year: 
 

Tuesday, August 13 Concours for a Cause 
Wednesday, August 14 Astons on the Avenue
Thursday, August 15 Prancing Ponies



Thursday, August 15 Ferrari Owners' Club Concours Carmel

Concours for a Cause
 
The Concours for a Cause event was held Tuesday, August 13, 2024 in Devendorf Park from 10:00 a.m. to
4:00 p.m. The event was held on Ocean Avenue between Junipero and Dolores Streets, inclusive of the
side streets between Sixth and Seventh Avenues. Event set-up began at 12:00 a.m. and event breakdown
was completed by 8:00 p.m. This was the second year for this event in Carmel-by-the-Sea and it featured
classic cars organized by country, some of which were previous participants and award winners at past
Concours on the Avenue events. In addition there were local artisans creating car centric artwork, as well as
music, by The Sun Kings, The Money Band, and the Italian All-stars, and seating for a respite after walking
the village. In addition the event organizer partnered with local restaurants to feature them within the event.
There were no issues with safety or the load-in/load-out of the event. 
 
Astons on the Avenue
 
This was the first year for Astons on the Avenue event, which grew out of parking stall rentals in front of the
Meuse Gallery in 2023. The event was held on Wednesday, August 14, 2024 from 10:00 a.m. to 4:00 p.m.
on Ocean Avenue from Dolores Street down to Monte Verde Street. Load-in started later than anticipated,
but all of the cars were in place by late morning. There were no issues with this small event and they plan to
return next year. 

Prancing Ponies All Woman Car Show
 
The Prancing Ponies event was held Thursday, August 15, 2024 from 10:00 a.m. to 4:00 p.m. This is the
6th year this event was held in the City. Ocean Avenue was closed from Junipero to San Carlos Street.
Mission Street was also closed between Red Eagle Lane and Sixth Avenue. Event set-up began at 12:00
a.m. and event breakdown began at 4:00 p.m. There were no major issues with this event. 
 
Ferrari Owners Club Concourso Carmel
 
This was the second year of the Concourso held on Thursday, August 16, 2024 from 9:00 a.m. to 4:00 p.m.
The event was held on Dolores Street between Ocean and Seventh Avenues. Event set-up began at 1:00
a.m. and breakdown was completed by 7:30 p.m. This judged event featured curated vintage and modern
Ferraris and Italian motorcycles, music, interviews with car owners and award ceremony. There were no
issues with safety or the load-in/load-out of the event. We will work with the organizers to work towards
clearing the event out quicker so we can open up traffic and set up the traffic calming system as close to
6:00pm as possible.  
 
Overall Event Summary
 
Overall, each event ran very smoothly and there were no major issues to report. Since Car Week 2022 staff
have been receiving feedback that they would like to see a Concours on the Avenue-like event. The village's



patience was rewarded this year with the expansion of Concours for a Cause, the addition of Astons and the
Avenue, and the expansion of Prancing Ponies and Concourso Carmel. Staff is looking forward to working
with all of the event organizers for 2025. 

Further, staff received positive feedback on this year’s Czinger event held at the Sunset Center, which had
had some issues in 2023 that impacted the neighbors. 

PARKING STALL PERMITS
 
In the early 2000’s the City began renting individual parking stalls in the downtown commercial district for
non-construction purposes or as part of a special event permit. The purpose of the individual parking stall
rentals was intended to allow businesses to set-up valet services during busy times of the year for their
patrons or to park prestigious vehicles in front of their businesses to draw visitors to their establishments.
Prior to the pandemic parking stall permits were not issued on the Tuesday and Thursday of Car week, due
to the all-encompassing size of the events traditionally held on these days - COTA and the Tour.  Spaces
were rented for the remaining days of the week during Car Week. 

Currently, if someone wants to rent a parking stall they must complete a parking stall permit application
through the Community Activities Department. If the applicant is requesting the placement of carpet,
stanchions, etc. in the parking stall in addition to parking a vehicle they must also submit an Encroachment
Permit through the Community Planning and Building Department. 

Pricing for the rental of parking stalls is scaled based on the time of year, with higher rental rates during
Peak Demand times, including the weeks surrounding the December Holidays, major golf events at Pebble
Beach, and during Car Week.  The cost for the rental of parking stalls is $100 per stall/day and $200 per
stall day during Peak Demand Rental time. If the applicant is requesting the placement of carpet,
stanchions, etc. in the parking stall in addition to parking a vehicle they must also pay the fee for a
Temporary Encroachment.   During recent years demand for parking stall permits has been concentrated
during and around Car Week, very few if any parking stall permit applications are received around the
December Holidays or major golf events. 

Last year the Council approved some additional restrictions on parking stall rentals during Car Week that
included: 

Vehicles placed in the rented parking stalls remain in that stall for the entire day unless they are
actually being used for valet services. 
Businesses who rent the parking stalls understand that they are responsible for whatever happens as
a result of that parking stall rental regardless of who owns the vehicle - including providing security to
keep onlookers out of the streets. 
No rental of the green zone 30 minute parking stalls at the corners of blocks, as this contributes to
congestion around intersections which can be hazardous to onlookers, as well as through traffic.  

Staff recommends keeping these restrictions in place for next year. In particular, L’Auberge worked with
City staff through multiple meetings to develop a plan for managing crowds and traffic control with private



security with excellent results.  

TRAFFIC, NOISE, AND SAFETY IMPACTS
 
Again, as in past years, Carmel-by-the-Sea was inundated with specialty vehicles known as “exotics”. 
Exotics are a group of exclusive and expensive high performance vehicles owned or rented by enthusiasts
and members of car clubs. “Exotic” cars have a large following and can draw substantial crowds and car
enthusiast videographers who produce videos and other content for display on the internet and social media
sites.  Subgroups of exotics enthusiasts also enjoy demonstrating the engine power and high performance
capabilities of exotic cars and similar cars designed for street racing. These enthusiasts or groups have in
the past taken over streets and intersections in towns and cities to conduct illegal street races or to engage
in reckless driving behavior in events called “Sideshows”. Groups and enthusiasts sometimes use
messaging platforms like Twitter, Snapchat, You Tube, and/or Facebook to post videos of reckless driving
and illegal car show activities. They also utilize social media to post the intended location of street racing
sites with the intent to draw crowds to be spectators to dangerous acts, including speeding and burnouts
through intersections. These groups have come to Carmel-by-the-Sea in the past and continue to conduct
illegal “Sideshow” events all over the country.

Due to previous illegal “sideshows” in Carmel-by-the-Sea during Car Week, the City and Police Department
coordinated plans to implement traffic calming measures on Ocean Avenue in the evenings to deter the take
over of intersections on Ocean Avenue. Carmel-by-the-Sea has become known as a location where some
of the most expensive and rare exotic cars are on display and drive the streets during car week. The high
end exotics were parked on display throughout Car Week and were here in our City the entire week. 

Like previous years, the high end exotic cars were parked in and around the downtown area prominently
presented and displayed. Due to the multiple county wide events throughout the week it appeared more
visitors ascended to our city to view the exotics parked everywhere after hours. By Friday and Saturday,
there were large groups of people in town all day to view the cars, and the crowds increased into the
evenings as other local events concluded. In response to past activity, the Police Department was able to
control and dissipate the crowds using planned staffing of additional personnel, planned traffic calming
measures on Ocean Avenue, engineered controls of traffic to alleviate cruising activities, and by utilizing
mutual aid from neighboring agencies, including the traffic units from STOPP (Strategic Traffic Observation
and Prevention Program) made up of units from Carmel, Monterey, Marina, and Salinas Police
Departments. 

As in years past, the Police Department took a “No Tolerance” approach to dangerous driving and to that
end officers conducted 141 traffic stops for various violations including; Speeding, Exhibition of Speed,
Reckless Driving, Registration Violations and Modified Exhaust. The Police Department also made two
DUI arrests. The Police Department also issued approximately 447 parking citations for the week. 

This year, the City experimented with speed bump traffic calming measures on Ocean Ave which proved
successful at slowing down traffic entering and exiting the village. We also utilized our VIP program
(Volunteers in Policing) program throughout the week. The VIPS were helpful in the successful outcome of
these events by providing direction and guidance to event attendees.   They provided a total of 45 hours of
service during these events.   



SURVEY RESULTS
 
After Car Week, staff issued a survey to the community seeking feedback on the events held in Carmel and
Car Week overall (Attachment 1). There were 379 respondents and 151 of those were residents of
93921. Of all respondents 66.7% loved Car Week overall, 17.5% thought it was okay, and 15.9% did not
like it at all. Last year 35% of respondents did not like Car Week in Carmel which decreased this year by
close to 20%. 

The stronger approval rating for 2024 was due in part to the expansion of the Concours for a Cause events
which received very positive feedback this year, as well as the expansion of the Ferrari Owners’ Club event
on Thursday, and the addition of Astons on the Avenue. In terms of number of events, event layout
throughout the downtown and overall feeling, this was the closest Car Week has been to the pre-pandemic
days of Concours on the Avenue and the Tour d’Elegance. 

Events continue to mostly receive positive ratings. The community’s largest concerns and complaints
around Car Week center around dangerous and reckless driving in Carmel and around the peninsula,
disrespectful visitors, and noise. As with last year’s survey, traffic and noise impacts were of concern, not
only in the village, but peninsula wide, posing challenges for locals getting to appointments, school and
work. Staff does participate in interjurisdictional meetings - both for public safety agency communications
and planning, and for staff processing special event permits. While these concerns are discussed, at the
staff  level, it would likely take a larger change in mindset not only between all of the jurisdictions regarding
number of and timing of events, but also that of the business and hospitality community who are a driving
force championing the economic benefits of Car Week for the entire peninsula. 

PLANNING FOR 2025
 
At the conclusion of Car Week, the Police Department made an evaluation of efforts and will be looking to
re-evaluate traffic calming and engineered controls, staffing and planning of events, seek direction on how
Car Week may be adjusted next year and in years to come, and evaluate best practices and implement
changes to our planning and event management based on the expectations of Council, residents, and the
business communities. 

Staff recommends the following for next year to try mitigate the some negative effects of Car Week: 

Continuing to refine traffic calming measures in the downtown business district to seriously deter the
cruising behavior that draws the exotics or similarly-minded car enthusiasts who come to Carmel to
view and film the cars in the evenings.
Continuing to work with event organizers to ensure security and non-police staffing for their events so
that the Police Department can reserve resources for the evenings or other times to ensure Village
security and to ensure a timely emergency response. 
Continuing to work with regional and state law enforcement assets to monitor car events and social
media for information on illegal car activities.    
Continuing to enforce the “No Tolerance” approach to dangerous or illegal street activity.
Continuing to work with Peninsula L.E. partners in developing mutual aid responses for partner cities,



including more planned resource sharing in the City. 
Continuing to improve signage and messaging through press, media, and social media to directly
educate the public and potential visitors on Carmel-by-the-Sea event events and plans for road
closures and police enforcement of traffic and parking rules. 

Staff are also  looking for Council direction on the following proposed additional mitigation tactics for next
year:

Increasing fines for certain violations of the Municipal Code during Car Week.  
Completely closing Ocean Ave during the evening hours to mitigate the street takeover/block party
mentality and create a safe, friendly walking environment.
Implementing the aforementioned modifications for the rental of parking stalls during Car Week

CONCLUSION
 
All of the permitted events held in Carmel-by-the-Sea went very smoothly this year and staff are looking
forward to working with event organizers to start planning for Car Week 2025.

The traffic calming measures deployed on Ocean Avenue worked well to deter many of the fuel run groups,
“side show” events, and street takeovers. City staff will look for ways to continue to improve these types of
measures, in addition to exploring the deployment of strategically placed temporary speed bumps and other
traffic calming measures at other potential key spots within the City limits.

Through thoughtful planning and coordination within City departments and other outside jurisdictions, staff 
will  continue to strive to improve the safety and success of future Car Week events, and the safety of the
village overall, as Car Week continues to grow in size and attendance throughout the peninsula. 

FISCAL IMPACT:
There is no fiscal impact associated with receiving this report. 

PRIOR CITY COUNCIL ACTION:
The Council receives an after-action report on Car Week each October. 

ATTACHMENTS:

Attachment 1) Car Week Survey (Responses) Link



Timestamp I am: 

How did you feel 

about Car Week in 

Carmel-by-the-Sea 

overall this year? Why do you feel that way?

8/23/2024 14:55:11 A worker in 93921 It was okay. Wish there were free snacks and drinks to give out 

8/23/2024 17:01:42 A resident of 93921 It was okay. Concours for a Cause was a hit.  The other events were just ok.

8/23/2024 17:37:46 A resident of 93921 It was okay. It was noisy, but am happy to see people having fun.

8/23/2024 17:45:18 police dept volunteer Loved it.

It was such an upgraded 3 day event.....the cars, the bands, even the people 

attending were upgraded'

2024 Car Week Survey Results

1

To view the entire 2024 Car Week Survey Results, go to our website here: https://ci.carmel.ca.us/sites/main/files/file-
attachments/2024_car_week_survey_responses_for_website.pdf

Attachment 1



CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
ORDERS OF BUSINESS

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Paul Tomasi, Chief of Police & Public Safety Director

APPROVED BY: Chip Rerig, City Administrator

SUBJECT: Receive a report from the Traffic Safety Committee on a proposed plan regarding the
implementation of AB413 and provide direction 

RECOMMENDATION:
Receive a report from the Traffic Safety Committee on a proposed plan regarding the implementation of
AB413 and provide direction.

BACKGROUND/SUMMARY:
On October 2023, Governor Gavin Newson signed assembly Bill 413 (AB413) into law (Attachment 1).
The bill was authored by assembly member Alex Lee of San Jose and aims to increase visibility at
crosswalks across California.  The bill went into effect January 1, 2024 and adds a section to the existing
California Vehicle Code Section; 22500: Stopping, Standing & Parking.
 
AB413, more commonly known as the Daylighting Bill went into effect January 1, 2024, with enforcement
required to begin on January 1, 2025.
 
The added language to the California Vehicle Code Section 22500 is as follows:  (n)(1)(A) Within 20 feet of
the vehicle approach side of any marked or unmarked crosswalk or within 15 feet of any crosswalk where a
curb extension is present.  
 
Additional language to Section 22500 includes options for implementation and compliance of the law. 
 
Option #1: A local authority may establish a different distance if both of the following requirements are met;
(1) The local authority establishes the different distance by ordinance that includes a finding that the
different distance is justified by established traffic safety standards; and (2) A local authority has marked the
different distance at the intersections using paint or signs.  
 
Option #2: A local authority may permit commercial vehicle loading or unloading within 20 feet of the vehicle
approach side of any marked or unmarked crosswalk or within 15 feet of any crosswalk where a curb extension is
present if both of the following requirements are met. (A) A local authority authorizes the commercial loading and
unloading by ordinance and identifies the crosswalk or crosswalks in the ordinance; and (B) A local authority has
marked the commercial loading and unloading areas with paint or signage.



 
Option #3: A local authority may permit spaces be used for bicycles or motorized scooters within 20 feet of a
crosswalk.  
 
In order to develop a plan for the city, where we meet the requirements of AB413, and increase pedestrian safety,
staff took a three step approach to the proposed pan. 
 
Step 1:  Analyze accident data for the village:  
 

Over the past six years, analyzing accident data from 2019 to August 2024 there have been a total of
9 pedestrian versus vehicle accidents. Of those 9, only one potentially would have been avoided by
the requirements of AB413. In this single accident, a contributing factor was darkness due to the time
of night, which impacted the driver’s ability to see the person in the crosswalk. In all other accidents,
improving the sight view on the approach side of the intersection would not have made a difference in
the outcome of the accident as the visibility being gained by this law would not have changed the
outcome.   

 
Step 2: Identify the intersections that have the highest probability for pedestrian versus vehicle
accidents: 
 

This study focused on primarily the business district, including streets and intersections from Junipero
to Monte Verde, and 5th Avenue to 8th Avenue.
Intersections with the heaviest traffic and pedestrian traffic were identified. 
Intersections were identified by staff were primarily along Ocean Avenue and the intersections
surrounding Devendorf Park. 

 
Step 3:  Determine the number of spaces in the business district.
 
Staff initially tallied all of the parking spaces available in the core of the village, consisting of Junipero to
Monte Verde and 5th Avenue to 8th Avenue. Spaces counted include 2-hour, Commercial loading, 30/10-
minute zones, and Disabled parking. Spaces not included are Hotel Loading Zones and spaces contained
within parking lots or curbs that are already painted red. 
 
Current Parking Stock (Attachment 2): 
810 total spaces:

696 Two-hour parking spaces
102 Thirty/Ten minute zones
8 Commercial Loading Zones
4 Disabled Parking 

 
The development of the proposed plan took into consideration the large number of 30-minute parking zones
in the village and looked for opportunities to convert a number of these spaces into 20-minute commercial
vehicle loading zones. This would still allow short term parking for vehicles.
 
 
The following plan, besides being flexible, may also help reduce the number of small vehicles double
parking, which is often done for pick-ups and/or deliveries.  The double parking creates lane closures which
impacts traffic flow and increases an arguably greater risk to pedestrians.  This plan does not address full
size trucks which legally still can double park for deliveries.    
 
Staff proposes the following plan (Attachment 3):  



 
810 Total Spaces                                                Previously 
687 Two-Hour Spaces (696)
42   Thirty/Ten minute zones (Green) (102)
39   Commercial Loading Zones (Yellow) (8)
8     Bicycle/Motorized Scooter Spaces (White) (0)
4     Disabled Spaces (Blue) (4)
30   Red No Parking Spaces (Red) (0)
 
 
Staff completed a study of the remainder of the city where spaces would be impacted by AB413.  The
following intersections were identified, and staff has made recommendations for these intersections.
 

Junipero & 4th - Center Median - Red
Mission & 4th - NE Corner - Loading
Mission & 4th - NW Corner - Loading
San Carlos & 4th - SE Corner - Loading
San Carlos & 4th - NE Corner - Loading
San Carlos & 12th - SE Corner - Red
San Carlos & 9th - SE Corner - Loading 
San Carlos & 9th - SW Corner - Loading
Dolores & 9th - SW Corner - Loading
Casanova & 8th - NE Corner - Red
Camino Real & 8th - NE Corner - Loading  
Camino Real & 8th - SW Corner - Loading
Carmelo & 8th - NE Corner - Loading  
Carmelo & 8th - SE Corner - Loading
San Antonio & 8th - NE Corner - Red
Camino Real & 7th - NE Corner - Red

 
A total of:
 

Five (5) Red Zones
Eleven (11) Commercial Loading Zones

 
This plan was presented to the Traffic Safety Committee on August 28, 2024.  The Traffic Safety
Committee received the report with a proposal to bring the final plan to City Council for approval and
recommendations.
 
This plan gets us complaint with AB413 and allows for flexibility based on future needs of the city while
limiting the impact on our existing available parking. Future changes to the plan would be made by the
Traffic Safety Committee, unless required to be made through the City Council.  If approved by Council,
staff will return in November for the first reading of an ordinance identifying the parking spaces being
converted to Commercial Loading Zones and begin implementation of the proposed plan.  

FISCAL IMPACT:
There is virtually no additional fiscal impact as the proposed plan involves the application of paint by Public



Works, which is already a function fully budgeted by the Department. 

PRIOR CITY COUNCIL ACTION:
None

ATTACHMENTS:

Attachment 1) AB 413 Vehicle Code Amendment
Attachment 2) Existing Parking Map
Attachment 3) Proposed Parking Map



Assembly Bill No. 413 

CHAPTER 652 

 
 

An act to amend Section 22500 of the Vehicle Code, relating to vehicles. 

 
 

[ Approved by Governor  October 10, 2023. Filed with Secretary of State  October 10, 2023. ] 

 
 

LEGISLATIVE COUNSEL'S DIGEST 

 

AB 413, Lee. Vehicles: stopping, standing, and parking. 

Existing law prohibits the stopping, standing, or parking of a vehicle in certain places and under 
certain conditions, including within an intersection, on a sidewalk or crosswalk, or in front of a fire 
station. Existing law additionally authorizes local jurisdictions to, by ordinance, restrict parking in 
certain areas, at certain times, and for certain reasons, and to establish metered parking. 

This bill would prohibit the stopping, standing, or parking of a vehicle within 20 feet of the vehicle 
approach side of any unmarked or marked crosswalk or 15 feet of any crosswalk where a curb 
extension is present, as specified. The bill would, prior to January 1, 2025, authorize jurisdictions to 
only issue a warning for a violation, and would prohibit them from issuing a citation for a violation, 
unless the violation occurs in an area marked using paint or a sign. 

By restricting parking in certain areas, this bill would impose a state-mandated local program. 

The California Constitution requires the state to reimburse local agencies and school districts for 
certain costs mandated by the state. Statutory provisions establish procedures for making that 
reimbursement. 

This bill would provide that, if the Commission on State Mandates determines that the bill contains 
costs mandated by the state, reimbursement for those costs shall be made pursuant to the 
statutory provisions noted above. 

Digest Key 

Vote: MAJORITY   Appropriation: NO   Fiscal Committee: YES   Local Program: YES   

 

Bill Text 

The people of the State of California do enact as follows: 
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SECTION 1. 

 Section 22500 of the Vehicle Code is amended to read: 

22500. 

 A person shall not stop, park, or leave standing any vehicle whether attended or unattended, 
except when necessary to avoid conflict with other traffic or in compliance with the directions of a 
peace officer or official traffic control device, in any of the following places: 

(a) Within an intersection, except adjacent to curbs as may be permitted by local ordinance. 

(b) On a crosswalk, except that a bus engaged as a common carrier or a taxicab may stop in an 
unmarked crosswalk to load or unload passengers when authorized by the legislative body of a city 
pursuant to an ordinance. 

(c) Between a safety zone and the adjacent right-hand curb or within the area between the zone and 
the curb as may be indicated by a sign or red paint on the curb, which sign or paint was erected or 
placed by local authorities pursuant to an ordinance. 

(d) Within 15 feet of the driveway entrance to a fire station. This subdivision does not apply to any 
vehicle owned or operated by a fire department and clearly marked as a fire department vehicle. 

(e) (1) In front of a public or private driveway, except that a bus engaged as a common carrier, 
schoolbus, or a taxicab may stop to load or unload passengers when authorized by local authorities 
pursuant to an ordinance. 

(2) In unincorporated territory, where the entrance of a private road or driveway is not delineated by 
an opening in a curb or by other curb construction, so much of the surface of the ground as is 
paved, surfaced, or otherwise plainly marked by vehicle use as a private road or driveway entrance, 
shall constitute a driveway. 

(f) On a portion of a sidewalk, or with the body of the vehicle extending over a portion of a sidewalk, 
except electric carts when authorized by local ordinance, as specified in Section 21114.5. Lights, 
mirrors, or devices that are required to be mounted upon a vehicle under this code may extend from 
the body of the vehicle over the sidewalk to a distance of not more than 10 inches. 

(g) Alongside or opposite a street or highway excavation or obstruction when stopping, standing, or 
parking would obstruct traffic. 

(h) On the roadway side of a vehicle stopped, parked, or standing at the curb or edge of a highway, 
except for a schoolbus when stopped to load or unload pupils in a business or residence district 
where the speed limit is 25 miles per hour or less. 

(i) Except as provided under Section 22500.5, alongside curb space authorized for the loading and 
unloading of passengers of a bus engaged as a common carrier in local transportation when 
indicated by a sign or red paint on the curb erected or painted by local authorities pursuant to an 
ordinance. 
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(j) In a tube or tunnel, except vehicles of the authorities in charge, being used in the repair, 
maintenance, or inspection of the facility. 

(k) Upon a bridge, except vehicles of the authorities in charge, being used in the repair, 
maintenance, or inspection of the facility, and except that buses engaged as a common carrier in 
local transportation may stop to load or unload passengers upon a bridge where sidewalks are 
provided, when authorized by local authorities pursuant to an ordinance, and except that local 
authorities pursuant to an ordinance or the Department of Transportation pursuant to an order, 
within their respective jurisdictions, may permit parking on bridges having sidewalks and shoulders 
of sufficient width to permit parking without interfering with the normal movement of traffic on the 
roadway. Local authorities, by ordinance or resolution, may permit parking on these bridges on 
state highways in their respective jurisdictions if the ordinance or resolution is first approved in 
writing by the Department of Transportation. Parking shall not be permitted unless there are signs in 
place, as may be necessary, to indicate the provisions of local ordinances or the order of the 
Department of Transportation. 

(l) In front of or upon that portion of a curb that has been cut down, lowered, or constructed to 
provide wheelchair accessibility to the sidewalk. 

(m) In a portion of a highway that has been designated for the exclusive use of public transit buses. 

(n) (1) (A) Within 20 feet of the vehicle approach side of any marked or unmarked crosswalk or 
within 15 feet of any crosswalk where a curb extension is present. 

(B) Notwithstanding subparagraph (A), a local authority may establish a different distance if both of 
the following requirements are met: 

(i) A local authority establishes the different distance by ordinance that includes a finding that the 
different distance is justified by established traffic safety standards. 

(ii) A local authority has marked the different distance at the intersection using paint or a sign. 

(2) Notwithstanding paragraph (1), a local authority may permit commercial vehicle loading or 
unloading within 20 feet of the vehicle approach side of any marked or unmarked crosswalk or 
within 15 feet of any crosswalk where a curb extension is present if both of the following 
requirements are met: 

(A) A local authority authorizes the commercial vehicle loading and unloading by ordinance and 
identifies the crosswalk or crosswalks in the ordinance. 

(B) A local authority has marked the commercial loading and unloading areas with paint or signage. 

(3) Notwithstanding paragraph (1), a local authority may permit parking for bicycles or motorized 
scooters within 20 feet of a crosswalk. 

(4) Prior to January 1, 2025, jurisdictions may only issue a warning, and shall not issue a citation, for 
a violation unless the violation occurs in an area marked using paint or a sign. 

SEC. 2. 
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 If the Commission on State Mandates determines that this act contains costs mandated by the 
state, reimbursement to local agencies and school districts for those costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code. 
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Attachment 2 - Existing Parking Map Attachment 2



Attachment 3 - Proposed Parking Map (City View_)Attachment 3



Attachment 3 - Proposed Parking (Downtown View only)Attachment 3



CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
ORDERS OF BUSINESS

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Robert Harary, P.E, Director of Public Works

APPROVED BY: Chip Rerig, City Administrator

SUBJECT:

Resolution 2024-085 authorizing the City Administrator to execute a construction
contract with Sharp Engineering & Construction, Inc., in an amount, including a
contingency, of $503,470 for the San Antonio Avenue Pedestrian Pathway
Reconstruction Project
 

RECOMMENDATION:
Adopt Resolution 2024-085 authorizing the City Administrator to execute a construction contract with Sharp
Engineering & Construction, Inc., in an amount, including a contingency, of $503,470 for the San Antonio
Avenue Pedestrian Pathway Reconstruction Project.

BACKGROUND/SUMMARY:
The San Antonio Avenue Pedestrian Pathway, located on the west side between Second and Fourth
Avenues, was damaged by winter storms in early 2023. FEMA funding was promptly sought for
reconstruction costs. While over $100,000 of FEMA reimbursement is anticipated for storm damage,
debris removal, and beach access, funding for these pathway repairs was not successful.
 
In January 2024, the City Administrator executed a Professional Services Agreement with ZFA
Engineering, a local structural engineering firm, for design plans, structural calculations, technical
specifications, and construction support for repairs needed to restore both this San Antonio Pathway and
for approximately eight damaged walls surrounding the Sunset Center complex, for a combined not-to-
exceed fee of $55,500. The fee to design the San Antonio Pathway of $19,500 was funded out of the
Public Works/Streets and Forestry operating budgets in Fiscal Year (FY) 2023/24 and was substantially
completed by the end of last FY. The plans and supporting documents were reviewed by the Building
Department for a Building Permit readiness review. The design process revealed that the original
construction was deficient in that while the original buried concrete piers were fine, the wooden lagging and
posts supporting the grape stake fencing was not properly connected to the piers. Consequently,
stormwater traveled along the west edge of the pathway, rotting the wooden lagging and bases of the
wooden posts, resulting in the fence falling down.
 
In June 2024, Council adopted the Capital Improvement Program (CIP) Budget for FY 2024/2025 which
included $550,000 for the San Antonio Avenue Pedestrian Pathway Reconstruction Project, and a CIP



Contingency Fund of $400,000 to cover any cost overruns that may occur during this current FY.
 
In July, the City’s Project Management consultants at Ausonio, Inc. completed the plan reviews, compiled
bidding and construction contract documents, and provided support during the bidding phase. Bid
advertisement notices were published in the Carmel Pine Cone, Central Coast Builders Association, and
posted on the City’s and other public purchasing websites. In addition, courtesy calls and emails were sent
to 30 contractors, including to the six contractors who attended the pre-bid meeting and site tour which took
place on August 6th.
 
Three responsive, responsible bid proposals were received and opened at a Public Bid Opening held on
August 29, 2024, with the following results:
 

Bidder Bid Amount
Sharp Engineering & Construction, Inc. $437,800
Tyman Construction 490,000
The Don Chapin Company 739,000

 
 
Sharp Engineering & Construction’s bid of $437,800 is 3% below the Project Team’s cost estimate of
$450,000.

Located in the Carmel Crossroads and established in 2009, Sharp Engineering & Construction possesses
both Class A - General Engineering and B - General Building Contractor’s licenses. They had favorable
references, and in the past few years have completed several projects of a similar type and scope,
including Public Works projects for the Carmel Area Wastewater District, City of Pacific Grove, California
State Parks, and Sunnyslope Water District in Hollister.

The repair involves excavating around 44 concrete piers, constructing steel-reinforced concrete pier caps to
support new steel column posts, replacing the wood lagging, installing grape stake fencing to match the
appearance of the original fence, and restoring the pathway. Because much of the project involves
underground construction on top of existing retaining walls in a narrow work zone, a 15% construction
contingency of $65,670 is recommended.

Work will take approximately three months to complete from the Notice to Proceed, weather permitting.
Construction work will require the removal and pruning of a significant number of shrubs in the public right-
of-way under the direction of the City Forester. Depending on the Contractor's proposed equipment and
construction operations, up to three, non-significant City trees may also need to be removed and/or pruned.
City crews will provide replanting following construction.

Construction will require the southbound lane of San Antonio Avenue, between Second and Fourth
Avenues, to be shut down for construction staging and operations; however, all private driveways will remain
accessible. The north-bound lane of San Antonio Avenue going into Pebble Beach will remain open.
Southbound traffic from Pebble Beach into Carmel will need to detour east onto Second Avenue and then
south on Camino Real to the end of the detour on Fourth Avenue.  The Police Department agrees that this
is the preferred detour plan during construction. As the City’s construction managers, Ausonio will
coordinate with the contractor to provide notifications to all affected residents and communicate regular
updates as construction progresses.

Please note that a majority of the work will be completed along San Antonio Avenue in the southerly one
third of the project site and the northerly one third of the site. The middle portion of the fence, approximately
mid-way between Second and Fourth Avenues, did not encounter damage and does not warrant



reconstruction.

FISCAL IMPACT:
In June 2024, Council adopted the CIP Budget for FY 2024/2025 which included $550,000 for this
Project in CIP Account Number 301-311-00-43008. Council also approved a separate CIP Contingency Fund of
$400,000 for any CIP project that may need additional funds to proceed into construction.
 
The total estimated cost for this Project in the current FY, including the cost for the proposed construction
contract with contingency of $503,470, as well as required special building code inspections and geotechnical
testing, are listed below.
 
 

No. Company Services Cost
1 Ausonio, Inc. Construction Management $45,000
2 ZFA Structural Engineers Design Support during Construction 7,200

4 Sharp Engineering &
Construction, Inc. Construction – Base Bid 437,800

5 Sharp Engineering &
Construction, Inc.

15% Contingency for
Unforeseen Conditions 65,670

6 Moore Twinning & Assoc Special Welding and Anchor
Inspections (on-call) 15,000

7 Haro, Kashunich & Assoc Geotechnical and Concrete
Testing (on-call) 7,410

 Total Cost  $578,080
 
The total estimated Project cost of $578,080 would deplete the $550,000 CIP Budget appropriated for this
Project. The balance needed to award the construction contract of $28,080 is available from the $400,000
CIP Contingency Fund and would leave $371,920 (93%) available in the Contingency Fund for any future
needs.

PRIOR CITY COUNCIL ACTION:
In June 2024, Council adopted Resolution 2024-047 adopting the FY 2024/25 CIP Budget which
appropriated $550,000 for the San Antonio Pedestrian Pathway Reconstruction Project plus $400,000 for a
separate CIP Contingency Fund.
 
In July 2024, Council adopted Resolution 2024-052 approving Amendment No. 2 to the Professional
Services Agreement with Ausonio, Inc. to continue to manage the design and construction of five CIP
projects, including this Project, during FY 2024/25 for a total not-to-exceed fee of $125,000.

ATTACHMENTS:

Attachment 1) Resolution 2024-085



CITY OF CARMEL-BY-THE-SEA 
CITY COUNCIL 

 
RESOLUTION NO. 2024-085 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CARMEL-BY-THE-SEA 
AUTHORIZING THE CITY ADMINISTRATOR TO EXECUTE A CONSTRUCTION CONTRACT 
WITH SHARP ENGINEERING & CONSTRUCTION, INC., IN AN AMOUNT, INCLUDING A 
CONTINGENCY, OF $503,470, FOR THE SAN ANTONIO AVENUE PEDESTRIAN PATHWAY 
RECONSTRUCTION PROJECT 

WHEREAS, the San Antonio Avenue Pathway fencing, located on the west side between 
Second and Fourth Avenues, was damaged by winter storms in early 2023; and 

WHEREAS, in January 2024, the City Administrator executed a Professional Services 
Agreement with ZFA Engineering to prepare structural design plans, calculations, and 
specifications for repairs needed to restore the Pathway; and  

WHEREAS, in June 2024, Council adopted Resolution 2024-047 approving the Fiscal 
Year (FY) 2024/25 Capital Improvement Program (CIP) Budget which appropriated $550,000 to 
fund this Project and established a separate CIP Contingency Fund in the amount of $400,000 
for any CIP project that may need additional funds to proceed into construction; and 

WHEREAS, in July 2024, Council approved Amendment No. 2 to the Professional 
Services Agreement with Ausonio, Inc. to continue to provide Project and Construction 
Management services to oversee five CIP projects, including this Project; and 

WHEREAS, three responsive construction bids were received at the Public Bid Opening 
held on August 29, 2024; and 

WHEREAS, Sharp Engineering & Construction, Inc., of Carmel, submitted the lowest base 
bid of $437,800 which was 3% below the Project Team’s cost estimate; and 

WHEREAS, due to risks associated with underground construction on top of existing 
retaining walls within a narrow work zone, a 15% contingency of $65,670 is recommended, 
resulting in a total contract amount of $503,470; and 

WHEREAS, the total estimated Project cost for FY 2024/25, including the cost for 
construction with contingency, plus fees for construction management, engineering design 
support, special materials inspections, and geotechnical and concrete testing during construction, 
is $578,080 which exceeds the $550,000 CIP funding appropriated for this Project; and 

WHEREAS, the balance needed of $28,080 is available in the CIP Contingency Fund for 
FY 2024/25, leaving 93% of the Contingency Fund remaining for any CIP project that may need 
additional funds to proceed into construction; and  

WHEREAS, a temporary detour will be required during construction limiting one-way travel 
along San Antonio Avenue, between Second and Fourth Avenues, with a detour via Second 
Avenue, Camino Real, and onto Fourth Avenue. 
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Resolution No. 2024-085 
Page 2 of 2 

NOW, THEREFORE, BE IT RESOLVED THAT THE CITY COUNCIL OF THE CITY OF 
CARMEL-BY-THE-SEA DOES HEREBY: 

Authorize the City Administrator to execute a Construction Contract with Sharp 
Engineering & Construction, Inc., in an amount, including a 15% contingency, of $503,470 for the 
San Antonio Avenue Pedestrian Pathway Reconstruction Project. 

PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF CARMEL-BY-
THE-SEA this 1st day of October, 2024, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

APPROVED:     ATTEST: 

 

 

________________________  ____________________________ 
Dave Potter     Nova Romero, MMC 
Mayor      City Clerk 
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CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
ORDERS OF BUSINESS

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Robert Harary, P.E, Director of Public Works

APPROVED BY: Chip Rerig, City Administrator

SUBJECT:
Receive a follow up presentation by Wave Astound Broadband to address public
comments regarding their Fiber Optic Project and authorize issuance of an
Encroachment Permit with Special Conditions of Approval. 

RECOMMENDATION:
Receive a follow up presentation by Wave Astound Broadband to address public comments regarding their
Fiber Optic Project and authorize issuance of an Encroachment Permit with Special Conditions of
Approval.

BACKGROUND/SUMMARY:
At the October 3, 2023 City Council meeting, Public Works staff and a representative of Wave Astound
Broadband (Wave) presented a proposed Fiber Optic Project that has been in review in some form with the City
since 2017. The bulk of the Project consists of installing a continuous fiber optic cable attached to existing PG&E
power poles in the northern and central portions of the City, and installing a segment of fiber optic conduit below
San Carlos Street between Ocean and Seventh Avenues. The Staff Report, which includes the Project Location
Map, is included in Attachment 1.
 
The Public Works and Community Planning and Building Departments have performed extensive reviews
of the proposed Project alignment, plans, and potential impacts. Thirty Nine (39) Special Conditions of
Approval to a proposed Encroachment Permit were prepared to minimize public disruption during and after
installation, and all conditions were accepted by Wave. Included in the permit application process was an
Arborist Report documenting all trees in the easterly half of the Project. Although aerial cables are to be
installed through existing tree crowns, no trees will be removed, and utility pruning, which is expected to be
minimal, will be performed by a Certified Arborist with utility line clearance certification under the direction of
the City Forester.
 
Once started, construction is anticipated to last approximately three months, pending weather conditions.
Wave will provide construction management over their contractors, and Public Works will lead the oversight
during construction and help resolve problems as they arise. The Directors of Public Works and Public
Safety have the authority to immediately shut down the Project if serious problems or safety issues arise.
 
October 2023 Council and Public Comments and Responses



 
At the October meeting, Councilmembers and the public voiced various questions and concerns regarding
the proposed Project. Council directed staff to work with Wave to address these comments and return to
Council with responses. 
 
Below are the questions and comments received at that meeting and our collective responses. At the next
Council meeting, Wave will expand on certain responses, such as how the existing poles are checked to
ensure their stability when the additional cable is added, size and weight of the cable, pros and cons for
undergrounding at this time, customer service ratings, and potential benefits for upgrading the fiber optic
network.
 
1.  Question: Can the public see Wave’s Application?

Response: The Permit Application is included in Attachment 2. The construction plans, traffic control
plans, technical reports, and other information are available for review at the Public Works Office upon
appointment. Staff does not recommend attaching all of the detailed plans and technical documents to the
Staff Report.
2.  Question: Was the weight of the cable evaluated with the structural integrity of the power poles
they are being placed on?

Response: Yes. Up to eight support anchors or guy wires are required to reinforce the poles. See also
Question 15 and a letter from Wave shown in Attachment 5.

3.  Question: Can Wave ensure the Project will be constructed in its entirety and to the
satisfaction of the City? Can they post a Performance Bond?

Response: In response to this comment, a Special Condition of Approval was added to require Wave to
post a Performance Bond in the amount of $100,000. See Attachment 3, Condition #4.

4.  Comment: This Project is not minor and is not Exempt under the California Environmental
Quality Act (CEQA).

Response: Staff confirmed that this Project is exempt from CEQA in accordance with Section 15303
(Class 3) of the CEQA Statutes.

5. Question: Will the cable be attached to any trees?

Response: No.
 
6. Question: Will more fiber optic lines be installed in the City?
 
 Response: Possibly from Wave and/or other utility providers in the future. This would require a separate
Encroachment Permit(s) and project-specific Conditions of Approval based on the scope of the proposed
future projects.
 
7.  Question: Is Wave entitled to install the new Fiber Optic as a matter of right?   

Response: The company has a state franchise to use the public right-of-way for their new fiber optic
facilities, but it is subject to the City's authority to reasonably determine whether the proposed installations
will incommode the public use of the streets. This can include a consideration of aesthetics. The City
cannot charge a fee for using the public right-of-way, but can charge for permits.



 
8.  Question: What discretion does the City have regarding this item in terms of either denying the
encroachment permit or imposing conditions?   
 
Response: Under state law, denial is allowed if the installation would incommode the public use. The City
established the criteria for exercising its authority over utility encroachments in Carmel Municipal Code
(CMC) Chapter 12.08, (see 12.08.050 and 12.08.060 among others), for the standards, process, and
some conditions. The City would have to approve the application if the applicant meets the code standards.
Conditions of approval are common. They must be reasonable and proportionate. Also refer to Special
Legal Counsel analysis in Attachment 6. 
 
9.  Question: Is the City entitled to collect a Franchise fee for this project?
 
Response: The City will not receive any Franchise Fees for the proposed fiber cable for the following
reasons. Under state law, local governments have no authority to grant or refuse to grant franchises to
communications companies to allow them to use local public rights of way. Franchises are granted pursuant
to state law. Telephone companies have a statutory state franchise under Public Utility Code 7901 to use all
public rights of way within the state, and in most cases are also required to obtain a Certificate of Public
Convenience and Necessity (CPCN) from the California Public Utilities Commission (CPUC). Cable
TV/video service providers are required to obtain a state video franchise from the CPUC under Public
Utility Code 5840.
 
Telephone companies and cable TV/video service providers do not need any additional franchise or
authorization to provide internet services. Under state law, the City may collect very limited franchise fees.
Cable TV/video service providers must pay a franchise fee to the City in the amount of 5% of gross
revenues derived solely from the provision of cable TV/video services to residents and businesses within
the City; they do not pay franchise fees on other revenues such as internet. No franchise fees may be
collected from telephone companies.
 
Astound LLC is authorized by the state both as a telephone company with a CPCN, and as a video/cable
TV services provider. Astound intends to use it fiber network to offer business and enterprise class
broadband internet and telephone. The current footprint of Astound’s video/cable TV authorization does not
include Carmel-by-the-Sea so it cannot offer cable TV/video services to residents/businesses at this time.
If in future, the company decides to offer video services within the City, then it would have to obtain an
amendment to its state authorization from the CPUC, and Astound would then have to pay franchise fees to
the City on those cable TV/video services revenues.
 
10.  Comment: The Project appears to be inconsistent with the General Plan.
 
Response: The General Plan does not include a specific policy requiring undergrounding of new
electrical/fiber utilities. In the General Plan Public Facilities and Services Element, Graph 6.1, “Priorities for
Improving/Maintaining City Facilities,” notes that based on a 1982 community survey, 59% of respondents
stated that undergrounding utilities was “most important.”
 
11.  Comment: The Project appears to be inconsistent with Carmel Municipal Code Section 13.32,
Cable System Regulations.
 
Response: Staff’s review of CMC Section 13.32 did not reveal any inconsistencies with the proposed
Project.
 
12.  Question: What customer service ratings does Wave have?



 
Response: Wave will provide this information in their presentation at the Council meeting.
 
13. Question: Why can’t Wave install the fiber optic cable underground by micro-trenching? Can
Wave assure the City that they will relocate their aerial cable to underground when PG&E and
other utilities are converting to underground, at no cost to the City?
 
Response: See Wave's letter in Attachment 5. The pros and cons of installing the fiber optic cable
underground will also be explained by Wave during their presentation at the Council meeting.
 
14. Question: What types of benefits will this Project bring to Carmel-by-the-Sea?
 
Response: Wave will provide this information in their presentation.
 
 
February 2024 Additional Public Comments and Responses
 
Attachment 4 provides additional, written public comments that were received prior to the cancellation of
the February 6, 2024 Council meeting. These additional comments and questions, and staff responses, are
listed below.
 
 
15. Question: The (February 6th) staff report did not address the public and council’s questions
from the 10/3/23 meeting concerning safety and responsibility. Here are some links verifying that
the California Public Utilities Commission cannot ensure our safety from electrical risk of
overloading our telephone poles with joint utilities. There is a history of electrical fire death and
destruction due to overloading telephone poles with joint utilities. (See Attachment 4.)
 
Response:  Wave is required by the CPUC General Order 95 to evaluate every pole and confirm that they
meet or exceed a factor of safety of 2.67. Generally, all poles have a safety factor of 3 or greater. Based on
the evaluation of every pole, Wave will need to install 8 anchors with each requiring a down guy to the utility
pole. Also see Wave's letter in Attachment 5. 
 
16. Question: Please find enclosed an article from The Fiber Optic Association.
 
  FTTA - Fiber to the Antenna
 
Today's users of mobile devices depend on wireless connections for their voice, data and even video
communications. Even homes and businesses may depend on wireless, especially those who are not in
urban or suburban areas served by FTTH (fiber to the home) or FTTC (fiber to the curb.) Some of us in the
business now use the term FTTW for fiber to wireless, since wireless depends on fiber for the
communications backbone and increasingly the connection to the wireless antennas, no matter what kinds of
wireless we use.
 
Wireless is not entirely wireless. The easiest way to understand wireless is to think of it as a link that
replaces the cable that connects your cellular or wireless phone to the phone system or the patch cord that
connects your computer or other portable Internet device to the network. To understand wireless, it is
necessary to look at several different and unique types of wireless systems, including cellular wireless
phones, wireless in premises cabling, municipal or private wireless links and even some of the short
distance links used for computer peripheral connections.
 



This FOA page focuses on fiber to the antenna, primarily looking at cell towers, but also antennas mounted
on rooftops, small cells and distributed antenna systems (DAS.) Because of its variety, DAS will be
covered in a separate page in more detail.
 
It became apparent to me after reading this article that the proposed Wave/Astound fiber optic
installation is for Verizon. I also learned that Astound is a subcontractor for Verizon. Verizon’s
fiber network is the backbone for their wireless network so the project map makes it apparent to
me that the route chosen was to hook up the fiber to Verizon’s tower on the Dowd Arcade & also
to hook up the fiber to Verizon’s antennas on the Sunset Center roof. Why wasn’t this explained in
the Staff Reports? Because fiber is the backbone of Verizon’s wireless network, this fiber optic
project must start over & follow the protocol in our wireless ordinance. Wave/Astound has to
begin again with the CBTS’ Planning & Building & then present to the Planning Commission.
 
Response: Astound’s cables here are not subject to the City’s Wireless Ordinance. Astound is a public
utility with the right to construct lines and serve the Village in its own right. That Verizon Wireless may be an
Astound customer and contract with Astound to use fiber in these cables to connect its wireless facilities in
the Village to the public switched telephone network, does not make the cables themselves a wireless
facility. Astound is likely going to have other customers as well, and even if it didn’t, that would not change its
legal right to install the cables and provide its service to Verizon’s site (like any other commercial customer).
The Wireless Ordinance would also not apply for the reasons discussed below.
 
The Wireless Ordinance has some language about communications cables, but that language wasn’t
intended to capture cables connecting a wireless facility site to the public switched telephone network (the
fiber/cables referred to by industry as “backhaul” – Mr. McWalters calls it the “backbone”). Astound’s
cables may be providing the backhaul for Verizon. But the Wireless Ordinance applies to the wireless
facility at the fixed site, so it would capture only those cables between the antennas and other equipment at
the site. The only situation where it might capture cables in the public right-of-way, is where multiple wireless
facilities operate together as a system. That system would be the wireless facility (the Ordinance gives
examples of Distributed Antenna System or small-cell network). That facility or system of facilities is then
connected by backhaul to the public switched telephone network.
 
The Ordinance’s definitions of wireless facility, base station, personal wireless service facility, and structure
(among others) are also relevant to understand the overall distinctions. Also refer to Special Legal Counsel
Legal Analysis in Attachment 6. 
 
17. Question: Why isn’t there an explanation for not putting all of the fiber optic cable
underground?
 
Response:  See Question 13 and letter from Wave in Attachment 5. The pros and cons of installing the
fiber optic cable underground will also be explained by Wave during their presentation at the Council
meeting.
 
18. Question: Why do the telephone poles need guy wires? How do you stress test the telephone
poles to know which ones need guy wires or do they all need guy wires? From the 10/3/23 Staff
Report under “Background Summary”, 5th paragraph, is the following sentence: “Additionally,
Wave will install up to 9 support anchors & guy wires to reinforce certain existing power poles.”
Why?
 
Response:  See Questions 2, 16, and Wave's letter in Attachment 5. Wave will further explain how the
power poles were checked and the need for support anchors and guy wires during their presentation at the
Council meeting.



 
19. Question: Why did Wave/Astound pay $19,306 towards an “Encroachment Permit” before the
Permit was issued?
 
Response: City permits are not issued until applicable fees are paid to the City. Anticipating issuance of an
encroachment permit approximately two years ago, Wave posted the Encroachment Permit fees that were
applicable at that time, although that may have been premature. The project evolved over the past two
years, and the applicable fees have also increased. Wave is required to pay the balance of the fees prior to
issuance of the Encroachment Permit.
 
20. Question: Under “Prior City Council Action” from 10/3/23 Staff Report is the following: “In
September 2018, Council received a project presentation & authorized issuance of an
Encroachment Permit with Special Conditions of Approval for a PG&E gas pipeline project
installed across the northern portion of the city.” Why are you mentioning “a gas pipeline project”
in a fiber optic staff report?
 
Response: The last time that the City Council approved an Encroachment Permit with Special Conditions
of Approval for a significant utility project was in September 2018. That project consisted of installation of
approximately one mile of new gas pipeline across the northern portion of the City. There are no other
correlations between the two projects.
 
21. Question: In the 2/6/24 Staff Report under “Background” is the following sentence: “At the
10/3/23 City Council meeting, Public Works staff & a representative of Wave Astound Broadband
(Wave) presented a proposed Fiber Optic Project that has been in review in some form with the
City since 2017.”  Is this supposed to reassure us that Wave/Astound has been properly vetted? It
doesn’t reassure me.
 
Response: Wave submitted their original project plans to the City in 2017. Different configurations and
alignments, as well as personnel changes, occurred since that time. The currently-proposed alignment,
plans, and reports have been checked and are now acceptable to Public Works and the Community
Planning and Building Departments. To minimize impacts to the public for this unique project, Special
Conditions of Approval were developed as part of the Encroachment Permit. Staff is recommending that
the Project proceed into the installation phase pending Council approval of the Encroachment Permit with
these Special Conditions.
 
 
March 2024 Additional Public Comments and Responses
 
Verbal testimony was received from Mr. Twomey and Ms. Witt under Public Appearances at the March 5,
2024 Council meeting. Key additional (unique) comments and questions, and staff responses, are listed
below.
 
22. Are the businesses along San Carlos, between Ocean and Seventh Avenues, and 100 feet
towards Eighth Avenue aware of this underground boring?
 
Response: The underground portion of the project, along San Carlos Street, from south of Eighth Avenue
to Ocean Avenue, will not be constructed by the open cut trench method. Rather, there will only be several
boring pits excavated, and conduits will be jacked underneath the roadway between the pits. This will
minimize disruption to the adjacent businesses. In addition, public notification requirements in Conditions of
Approval #14 - #19 are also intended to notify all businesses that may be very temporarily affected along
the alignment. 



 
23. Comment: This project rises to the level of public concern, and we really owe it to the
impacted residents and business community to have the Planning Commission provide oversight
and insight to guide this significant project.
 
Response: The City Attorney's office has confirmed that there is no legal basis for the Planning
Commission to review this Encroachment Permit. Refer to the Legal Analysis in Attachment 6. 
 
24. How will the fiber optic connect from the public right-of-way to people's homes? I do not want
overhead wires coming onto my home.
 
Response: The proposed fiber optic cable will not be directly attached to any private home. The only
connections are at the terminus points at the Dowd Arcade and Sunset Center facilities.  The proposed
project will also not change any utility services to private properties.
 
 
25. Is Astound providing new services, or does this provide services that are already available to
our residences?
 
Response: Wave is proposing to upgrade the existing service by replacing copper wire cables with state-of-
the-art fiber optic cables.
 
26. What is the full geographic buildout of their fiber network (in the City)?
 
Response: The Project Map included in Attachment 1 shows the entirety of this project within the City
limits for this Encroachment Permit application. If Wave, or any other utility, requests to extent the fiber
network beyond this project's limits in the future, that proposed project would be subject to a separate
Encroachment Permit with special conditions of approval specific to that future project. 
 
Environmental Review
 
The City finds that this Project is exempt from CEQA in accordance with Section 15303 (Class 3) of the
CEQA Statues for new construction and conversion of small structures. A Notice of Exemption will be filed
by the City upon Project approval by the City Council.

FISCAL IMPACT:
Based on the combined length of the aerial cables and underground conduit, this Encroachment Permit fee
is $25,155, of which Wave previously paid $19,306.

PRIOR CITY COUNCIL ACTION:
In October 2023, Council received a presentation from Wave Astound Broadband regarding installation of
their proposed Fiber Optic Project and requesting authorization for issuance of an Encroachment Permit
with Special Conditions of Approval. Council directed staff to work with Wave to address public comments
and return to Council with responses.
 
This item was posted on the February 6, 2024 meeting agenda; however, the meeting was cancelled due to
storms. 

ATTACHMENTS:



Attachment 1) October 3, 2023 Staff Report and Project Map
Attachment 2) Encroachment Permit Application
Attachment 3) Updated Special Conditions of Approval, January 2024
Attachment 4) Additional Comments received prior to the February 6, 2024 meeting
Attachment 5) Wave Letter April 18, 2024
Attachment 6) Legal Analysis from City Attorney Office
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1. Property  Owner: ____________________________________ Date: ______________

2. Project Location: _______________________________________________________

Block: ____________Lot(s):_____________Parcel #:_______________________________

Mailing Address: ________________________ City:  ___________ State: ____ Zip: _______

3. Contractor/Contact Person (Circle One):________________________________________

Mailing Address: _______________________ City:  ___________ State: ____  Zip: ______

Telephone # (_____) ___________________ E-Mail: _______________________________

Contractor State Lic #:_________________  Contractor City Lic #:________________
Type: _______

4. Date Work is Scheduled to Begin: _________    Projected Completion Date: _________

*PLEASE ATTACH SITE PLAN AND PHOTOS DETAILING PROPOSED*

FULLY DESCRIBE ALL WORK PROPOSED:__________________________________________________

PLEASE NOTIFY USA DIG (Call 811) 48 HOURS PRIOR TO DIGGING

PLEASE NOTIFY PUBLIC WORKS DEPT. (831-620-2074) 48 HOURS
PRIOR TO START OF WORK

CONTROL OF DRAINAGE DURING AND AFTER CONSTRUCTION IS
REQUIRED.

Applicant Acknowledgement

I understand and agree to comply with all pertinent conditions, standards and requirements as specified by the Carmel 
Municipal Code, State, County and Federal regulations pertaining to this permit application. I agree to properly maintain the
subject work at no expense to the City and to indemnify the City from any liability arising from the permit issued. 
Acceptance by the City of the work described hereon is not a waiver of my obligations as stated herein.

Applicant Name (Print Clearly):______________________________________________________________________

Signature: _______________________________________________________________Date:___________________

PERMANENT ENCROACHMENT 
PERMIT APPLICATION 
City of Carmel-by-the-Sea

Department of Community Planning & Building
P , Carmel, CA 93921

(831) 620-2010 OFFICE

EN  ____________
FEE PD _____________
REC # _____________
Copy Given to: 
____________________
Date:  

Astound Broadband, LLC 03/24/2023

See Attached Supplemental Page

215 Mason Circle Concord CA 94520

Albert Borbon

215 Mason Circle Concord CA 94520

925 532-5670 albert.borbon@astound.com
See Supplemental Page See Supplemental Page

05/01/2023 06/02/2023

All work operations are detailed on 
attached plans and supplemental page for this project.

Cory L Pacheco on behalf of Astound Broadband, LLCDigitally signed by Cory L PachecoReason: I attest to the accuracy and integrity of this documentLocation: Gilroy, CADate: 2023-03-24 10:48:58Foxit PhantomPDF Version: 9.7.5Cory L Pacheco 03/24/2023
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CITY USE ONLY BELOW

Lead Department:  Planning & Building  Public Works

Public Works: Approve/Disapprove  Forestry/Beach: Approve/Disapprove

By: __________________Date:_______  By: __________________Date:_______

Planning Department: Approve/Disapprove Police Department: Approve/Disapprove
(Optional)       (Optional) 

By: __________________Date:_______  By: __________________Date:_______

Additional Insurance: Approve/Disapprove
(Optional)      

By: __________________Date:_______  

Please protect all trees during construction: 

HAND DIG WITHIN 10 FEET OF TREES.
NOTIFY FORESTER OF ROOTS 2” OR MORE THAT NEED TO BE CUT.

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

FINAL INSPECTION FROM PUBLIC WORKS: ______________

DATE: ______________
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INSTRUCTIONS TO THE APPLICANT
PERMIT FOR ENCROACHMENT IN THE PUBLIC RIGHT-OF-WAY

CITY OF CARMEL-BY-THE-SEA

An application for an encroachment in the public right-of-way includes all of the following steps.  

Encroachment Permit Application
This is the first step in the process of requesting the City’s approval for an encroachment in
the public right-of-way. The application and the form entitled “Information Regarding
Improvements in the ROW” are to be completed and returned, along with the encroachment
application fee, , to the Department of Community
Planning & Building. A site plan sketch on an 8.5” x 11” sheet is also typically required
(refer to the Site Plan Requirements handout, included with this application packet).

Hold Harmless Encroachment Agreement
Upon preliminary staff approval of the Encroachment Permit Application forms, submittal
of the Hold Harmless Encroachment Agreement is required. This document must be
executed by the legal owner(s) of the property adjacent to the public right-of-way upon
which the encroachment is planned to be installed.  The names must be written and signed
as they appear in the official records of the City, i.e., “William L. and Elizabeth W. Jones”
– not “Bill and Liz Jones.”  The applicant(s)’ signature(s) must be notarized.

Special attention should be paid to paragraph 3 of this Agreement and the insurance 
requirements set forth therein.  If the application is approved, WORK MAY NOT BEGIN
until the Certificate of Insurance is on file with the City Clerk’s Office. 

IMPORTANT NOTICE

TO THE AGENT PROVIDING INSURANCE COVERAGE ON THE ADDITIONAL INSURED 
POLICY FORM 

When required to supply Liability Insurance, either in the amount of 

OR it is imperative that the
additional insurance coverage be in the form of an “endorsement” using the following language: 

3. Notice Pursuant to Municipal Code § 12.08.110

“The City of Carmel-by-the-Sea, its elected officials, officers, agents and employees 
are additionally insured under the policy.”
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CITY OF CARMEL-BY-THE-SEA

INFORMATION REGARDING IMPROVEMENTS IN THE PUBLIC 

RIGHT-OF-WAY

NAME: _______________________________________________________________________________

MAILING ADDRESS: ___________________________________________________________________

TELEPHONE:  (Business): ___________________ (Home or Cell): __________________________
(E-Mail Address):_____________________________________

EXACT LOCATION OF PROPOSED ENCROACHMENT(S): _____________________________________________

BLOCK: ___________________ Lot(s): ________________________ APN: _______________________

TYPE OF ENCROACHMENT(S):  If there is more than one required (e.g. fence and steps), please list each separately. 
Attach additional sheet(s) if necessary.

1. ____________________________________________________________________________________

2. ___________________________________________________________________________________

3. ___________________________________________________________________________________

DIMENSION(S) OF ENCROACHMENT(S):  (Attach an 8 ½” x 11” site plan showing all existing and proposed 
improvements in the right-of-way.)

1. ___________________________________________________________________________________

2. ___________________________________________________________________________________

3. ___________________________________________________________________________________

TYPE OF MATERIAL TO BE USED FOR EACH ENCROACHMENT REQUESTED:

1. ___________________________________________________________________________________

2. ___________________________________________________________________________________

3. ___________________________________________________________________________________

4.

Astound Broadband, LLC
215 Mason Circle, Concord, CA 94520

(925) 459-1038 (925) 532-5670
albert.borbon@astound.com

See Supplemental Page

O'lash 11,607' +/- of Existing Strand/Cable w/ (1) FOC
Place 11 New Anchors
Open Trench/Directional Bore 378' from Existing Utility Pole to New Vault

AER Layout | Sheets 12-23
Anchor Details | Sheets 24-27
UG Layout | Sheet 4

Fiber Optical Cable (FOC) to be used for Overlash on Existing OSP
Concrete Anchors to be used for Guying
2" HDPE Conduit to be used for Open Trench and Directional Bore
Reinforced Concrete Box to be used for Proposed New Vaults
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WHEN RECORDED, MAIL TO:

CITY OF CARMEL-BY-THE-SEA

BOX CC 
CARMEL-BY-THE-SEA, CA  93921 

THIS SPACE FOR RECORDER’S USE ONLY

HOLD HARMLESS ENCROACHMENT AGREEMENT

AGREEMENT made this _________ day of _____________, 20___, between the CITY OF 
CARMEL-BY-THE-SEA, hereinafter called CITY, and ____________________________________, 
hereinafter called OWNER, with reference to the following facts:

OWNER is in possession of and owns certain real property in CITY known as Block 
________, Lot(s) _________, Assessor’s Parcel No. ________________________ 
Zoning District _____, street location ________________________________________. 

OWNER has requested from CITY permission to construct and maintain a structural 
encroachment on CITY street or sidewalk area adjacent to or near the property, described as follows: 
______________________________________________________
__________________________________________________________________________________
_____________________________________________________________.

NOW, THEREFORE, the parties, in consideration of the mutual covenants contained herein, 
agree as follows:

1. CITY grants permission to OWNER to construct and maintain a structural
encroachment on CITY street or sidewalk area adjacent to or near OWNER’S property, as
described above.  Said permission is subject to the following conditions:

a. Execution of the Hold Harmless Agreement and compliance with the provisions
of paragraph 3 below.

b. ________________________________________________________________
____________________________________________

2. OWNER, his successors and assigns, agrees to name CITY an additional  insured and
to hold CITY harmless from any and all claims, actions and demands of third parties of any
kind, character and description arising out of or due to any accident or mishap in, on , or about
said structural encroachment so constructed or so maintained or any error or omission resulting
in personal injury or property damage.
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3. OWNER, agrees to provide CITY and maintain a certificate of insurance from an
insurance carrier acceptable to CITY certifying that OWNER has public liability and property
damage insurance with limits of not less than $  combined single limit for personal
injury and/or property damage for property located in the R-1 zoning district and limits of not
less than $ ,000,000 for property located in all other zoning districts.  The certificate must
indicate this insurance is primary over any other valid or collectible insurance CITY may have,
insures owner’s performance of this Hold Harmless Agreement and that the Carrier will notify
CITY in the event of any material change in the policy, including the nonrenewal thereof. Said
Certificate of Insurance must name CITY, its elected officials, officers, agents and employees
as additional insured insofar as the insurance pertains to this encroachment.  Owner further
agrees to maintain said insurance as long as said encroachment remains on CITY property.

In the event of cancellation or nonrenewal, the insurance company will 
give thirty (30) days’ written notice to CITY. The Certificate must be
signed by an authorized employee of the insurance carrier and mailed to: City Clerk, Carmel-
by-the-Sea, P.O. Box CC, Carmel-by-the-Sea, CA  93921. 

4. CITY may terminate and revoke this Agreement at any time that it is
determined by the City Council to be in the best interests of City and
necessary to promote the public health, safety or welfare.  Any expenses
caused to OWNER, his successors or assigns, by termination of this
Agreement shall be borne by OWNER, his successors or assigns.

5. The parties agree that this contract is for the direct benefit of the land in
that it makes the property more usable and increases its value, as such, agree that the covenants
herein shall run with the land, and the parties agree that the covenants shall bind the successors
and assigns of OWNER.

OWNER(S):

________________________

________________________

CITY OF CARMEL-BY-THE-SEA:

_______________________________
By:

ATTEST:

_______________________________
, City Clerk

Revised: 0  

Attachment 2



Revised: 0  7 

ACKNOWLEDGMENT 

A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document, to which this certificate is attached, and not the 
truthfulness, accuracy, or validity of that document. 

State of California 
County of ___________________________ 

On ______________________ before me, _____________________________________ 
Insert Name and Title of the Officer

personally appeared _______________________________________________________ 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s) , or the entity upon behalf of 
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraphs 
is true and correct.

WITNESS my hand and official seal.

Signature_______________________________    (Seal)
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Structure Leasing & Engineering, Inc. 
8833 Monterey Road, Suite B 

Gilroy, CA   92020 

http://www.slegroup.net 

TO: City of Carmel-by-the-Sea 
 Department of Community Planning & Building 
 PO Box CC, Carmel, CA 93921 
 (831) 620-2010 Office 

March 24, 2023 

RE: Submittal of Supplemental Application Page – Aerial and UG – Carmel-by-the-Sea  

 

To Whom It May Concern: 

Enclosed is the Permanent Encroachment Permit Application we are submitting on behalf of Astound 
Broadband, LLC.  This is a supplemental page to identify the Contractors and their Work Operations for 
this Project. 

 

UG Contractor: 

J. Moraga Construction 

385 Grogan Avenue 
Merced, CA 95341 

P: (209) 388-9200 

Cont. St. Lic#: 882920, Type A 

Cont. City Lic#: 2764 

Proposed UG Work: 

Place (1) 2” HDPE Conduit by Open Trench and 

Directional Bore at a Minimum Depth of 48”, 378’ 

from Existing Utility Pole to Proposed New Vault 

along and crossing San Carlos Street through the 

7th Avenue Intersection. 

Aerial Contractor: 

EDT TEC, Inc. 

4398 Contractors Common 
Livermore, CA 94551 

P: (925) 245-9533 

Cont. St. Lic#: 830873, Type A, B, C-7 

Cont. City Lic#: On File 

Proposed Aerial Work: 

O’lash 11,607’ +/- of Existing Strand with (1) FOC 

Aerially on Existing Utility Poles along Palou 

Avenue, N Casanova Street, 8th Avenue, Ocean 

Avenue, Carpenter Street, Torres Street and San 

Carlos Street.

 

Please advise if there are any issues, corrections or redlines. 

Sincerely, 
 
 
Cory L Pacheco / Site Acquisition/CFO 
(408) 767-8119 cpacheco@sleinc.net  
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ENCROACHMENT PERMIT #_______________ 

 

WAVE ASTOUND BROADBAND FIBER INSTALLATION PROJECT  

SPECIAL CONDITIONS OF APPROVAL 

January 22, 2024 

 

 
The following Conditions of Approval of the Encroachment Permit were developed by the City, 
and reviewed and accepted by WAVE Astound Broadband (WAVE), to minimize impacts and 
inconvenience to the public while accommodating construction.  All Conditions of Approval are 
subject to modification by the City to ensure the safety and welfare of the public, construction 
workers, and public and private property. References to the City mean the Director of Public 
Works Robert Harary, P.E., or his designee. 
 
Administrative 
 

1. Revocability:  This permit shall be revocable by the City at any time.  Encroachment permit 
actions may be appealed to the City Council by filing an appeal with the City Clerk within 
fifteen (15) days of the date of notification.  
 

2. Hold Harmless Agreement: Prior to issuance of and encroachment permit a Hold Harmless 
Agreement will need to be completed and recorded. 
 

3. Liability Insurance:  WAVE will provide evidence of general liability insurance to the City 
with a minimum limit of $3 million per incident and $5 million in aggregate. 
 

4. Performance Bond: WAVE will provide a performance bond to the City in the amount 
$100,000. 
 

5. City Business License: Prior to conducting any work in the City right-of-way, all contractors, 
subcontractors, and consultants must obtain a City Business License.  
 

6. Encroachment Permit: City acknowledges receipt of $19,306.75 deposit for this permit. 
WAVE to submit the balance due of $5,848.16 for the Permit plus $50.00 to reimburse 
the City’s CEQA filing fee. 
 

7. Fiscal Impact:  In the event that staff becomes increasingly involved with oversight and 
inspection of this Project during construction, an agreement with WAVE will be deployed 
so that WAVE reimburses the City for any actual City labor costs and expenses incurred. 
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Environmental 
 

8. CEQA Documentation:  The City finds that this Project is exempt from CEQA in accordance 
with Section 15303 (Class 3) of the CEQA Statutes for new construction and conversion of 
small structures. A Notice of Exemption will be filed by the City upon Project approval by 
the City Council. 
 

9. Environmental Mitigation:  The following measures are of particular concern to the City: 

 Enclose or cover exposed stockpiles daily.  

 Designate worker parking areas that minimize parking displacement along the 
Alignment in the downtown area 

 Sweep all paved access roads no less than weekly or as requested by the City 
 

10. BMP’s:   All construction activities require adequate protection for any catch basin, drain 
inlet, or drainage swale to prevent spills, sediment, or construction debris from entering 
the drainage system. Provide sediment filter bags at catch basins, place 2-bag high gravel 
berms for silt protection, and provide stockpile covers with sediment barrier. Provide 
secondary containment tray with sanitary facility. 
 

11. Arborist Report: Report provided to the City is sufficient for the work being conducted.  
This project does not have to be presented to the Forest and Beach Commission.  
However, it is the responsibility of Astound to provide a City approved, Certified Arborist 
with line clearance certification for the duration of the Project. 
 

12. Street Trees: No trees are to be removed under this Permit. A Certified Arborist shall be 
on site for the aerial cable installation and utility pruning. Minimal impact utility pruning 
shall meet ISA BMP’s and Standards. “No pruning will come remotely close to excessive 
pruning.” Arborist will consult with City Forester prior to pruning and to address 
treatment requirements, if any, See also Condition #39, Tree Protection Requirements. 
 

13. Archeologist Monitoring: WAVE acknowledges that archeologically-sensitive zones exist in 
the vicinity of San Carlos Street and Eighth Avenue, and near the Casanova Street and 
Palou Avenue. WAVE will provide a qualified archeological monitor for any below 
groundwork in these areas. Monitoring shall be done by a City-approved consultant. If any 
archaeological finds are encountered, all excavating is to cease immediately and the City 
shall be so notified. 

 
Public Notifications 

 

14. City Council: This project would need to be presented to City Council at an upcoming 
meeting, date to be determined, plan on a 5 to 10-minute presentation. 

 

15. Public Relations: Implement the following outreach program as a minimum during 
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construction: 

 Provide a 24/7 WAVE Public Hotline Number 

 Provide door hangers and notices to each property/business prior to working 
along the next street segment 

 Place barricades at each road or lane closures identifying the Project name and 
including the WAVE hotline number  

 
WAVE to keep the City’s Project Manager informed as to these public relations activities. 
City will support such efforts in good faith.  

 

16. Emergency Access:  Maintain access for emergency vehicles at all times. 
 

17. Emergency Response Notifications:  Contractor shall notify Police and Fire (831) 646-3914, 
and ambulance service providers at least 48 hours in advance as to proposed road or lane 
closures, and detours. Also, provide schedule updates.  

 

18. Road/Lane Closure Notifications: Notify postal carrier, MST, Green Waste, and affected 
residences and businesses at least 48 hours in advance as to proposed road/lane closures. 
Also, provide schedule updates. 

 

19. Ingress, Egress, and Parking Impacts:   Notify, coordinate, and resolve access, ingress, egress, 
special needs (disabilities), and parking Issues with all private property owners/tenants 
and businesses along the alignment. 

 
Utilities and Private Improvements 
 

20. Potholing for Utilities:  Call Underground Service Alert, at 811, before you dig.  
 

21. Damage to Existing Facilities: Promptly make repairs to the public right-of-way or 
underground utilities that are damaged by the work authorized by this Permit.  Damage 
to City streets outside of the alignment caused by construction operations shall also be 
repaired to pre-construction conditions. These repairs shall be to the satisfaction of the City. 
Damage to third party utilities shall be repaired as required by the applicable utility. 
 

22. Private Improvements: Restore, repair, or replace private property improvements 
damaged by construction operations to pre-construction conditions as commercially 
practical and to the private property owner's satisfaction. In the event the private 
property owner is not satisfied with the restoration or repair of damaged improvements, 
WAVE’s Project Manager, and/or other such representative, shall meet with the property 
owner to resolve the issue. The City may be asked to assist in the resolution of private 
improvement repair matters, but the City shall not be responsible for such repairs. 

 
General Construction Requirements 
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23. Traffic Control Plans:  Traffic Control Plans for the Project have been submitted by WAVE 
and approved by the City. Additional or modifications to approved Traffic Control Plans 
must also be approved by the City prior to implementation along the affected street 
segment. Provide safe provisions for pedestrians and bicycles around construction zones. 
 

24. Preconstruction Video: Prior to boring along San Carlos Street, provide City with an 
indexed, preconstruction video of existing surface Improvements shown from both 
directions of travel, of acceptable clarity and quality to the City. 
 

25. Project Schedule: Provide City with a Master Project Schedule prior to construction, and 
updated Master Project Schedule(s) weekly or upon request by the City.  

 

26. Staging Areas:  Provide to the City legal evidence of the use of any staging areas located 
within City limits.   

 

27. Parking Notices: Provide a minimum of 72-hour advance notices for no-parking zones 
every 25 feet in each direction affected. Parking notices will indicate the start date and 
anticipated duration of work within the affected area. Please do not be overly 
conservative as to the duration/completion of work on the signs. 

 

28. Construction Work Hours:  All work is to be completed between the hours of 8:00 AM – 
5:00 PM, Monday through Friday.   If after hours, weekend, or holiday work is requested, 
prior authorization must be granted by the City.  

 

29. Construction Inspection: Day-to-day oversite of construction operations, including 
subcontractors, shall be performed by WAVE’s Construction Manager.  City’s inspections 
are intended for Quality Assurance purposes.  
 

30. Security:  Permittee shall be exclusively responsible for the security of its property and 
any use thereof.  

 

31. Cutting Street Surfaces:  All pavement, concrete, and asphalt sidewalks, curbs, gutters, 
medians, and berms  will be saw cut with smooth straight edges. The City shall field verify 
saw cut limits prior to saw cutting.  

 

32. Clean-up of Right-of-Way:  Upon completion of work along a street segment, all materials, 
equipment, traffic control devices, BMPs, and debris shall be entirely removed, and the 
right-of-way shall be left in a clean condition satisfactory to the City. 
 

33. Concrete Washout Locations:  Washout locations must be pre-approved by the City.  
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34. Final Inspection: Prior to release of the Permit, all surface improvement work must be 
completed and approved by the City. 
 

35. Guy Wire Special Conditions:  
 

 Detail A (8th and San Carlos) - Add Queen's Post to allow the anchor to be shifted 
south near perpendicular to the parking tee, this will allow sufficient clearance for 
doors and trunk access. 

 

 Detail E (Ocean and Forest) – Guy Wire is not permitted in location shown on 
plans.  Three acceptable options are listed below in order of preference.  
Contractor to provide revised alternative to City prior to construction. 

o Use pole to pole tension mounting extending east two poles 
o Move location of guy wire to pole west of intersection of Ocean and Forest 
o Move location of guy wire two poles east of current designated location. 

Technical Requirements 
 

36. Striping & Signage: Existing signs, striping, pavement legends, markings, markers, 
crosswalk striping, painted curbs, and parking tees damaged by the Project will be 
restored to City standards and as directed by the City.  
 

37. Restoration of Pits Submittals and Testing Lab:  Provide shop drawings and submittals for 
boring pit layouts, backfill, aggregate base, and concrete surface material along San Carlos 
Street. Bedding, trench backfill, and Class 2 Aggregate Base shall be compacted to 95% 
minimum relative compaction. WAVE shall retain an independent testing laboratory to 
field-verify proper compaction. For the boring operations, City requests copies of 
inspection reports and material testing results performed by the independent laboratory. 
 

38. Pavement Restoration:   
 

a. Incomplete Street Openings (Barriers and Steel Plates): Where boring openings 
cannot be backfilled during the day of opening, suitable barriers shall be placed 
around the excavation pit to prevent accidents, and lighted barricades shall be 
continuously maintained at the opening site. Alternatively, steel plates may be 
placed over the trench with temporary cold mix ramps along each edge.  

 
b. Final Surface Restoration:  Iron/valve cans, vaults, and manhole lids shall be raised 

to finish grade within five (5) business days of concrete surfacing.  
 

39. Tree Protection Requirements: Per Carmel-by-the-Sea Municipal Code Section 12.28.340, 

for safeguarding of trees during construction, the following conditions shall apply to all 

trees: 
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a.  Prior to the commencement of construction, all significant trees located within 15 feet of 

the alignment shall be inventoried by WAVE’s arborist as to size, species, and location, 

and the inventory shall be submitted to the City. - COMPLETED 

 

b.   Damage to any tree during construction shall be immediately reported by a person 

causing the damage, or the responsible subcontractor to the Director of Public Works, 

and the Contractor shall treat the tree for damage in the manner specified by the City 

Forester. 

 

c.   Oil, gasoline, chemicals and other construction materials shall not be stored within the 

drip line of any tree. 

 

d.   Wires, signs and other similar items shall not be attached to trees. 

 

f.  Cutting and filling around the base of trees shall be done only after consultation with the 

City Forester. 

 

g.   No paint thinner, paint, plaster or other liquid or solid excess or waste construction 

materials or wastewater shall be dumped on the ground or into any grate between the 

dripline and the base of the tree, or uphill from any tree where such substance might reach 

the roots through a leaching process. 

 

h.  The Contractor shall be required to erect protective barricades around all trees along the 

building site. These barricades must be in place prior to the start of any construction 

activities.  

 

i.   Wherever cuts are made in the ground near the roots of trees, appropriate measures shall 

be taken to prevent exposed soil from drying out and causing damage to tree roots. 

 

j.  Trimming cuts shall conform to arboricultural standards and shall be made along the 

branch bark ridge. 

 

k.   Earth surfaces within the drip line of any tree shall not be changed or compacted. All 

equipment, material, and soil storage shall be kept beyond the drip line of trees. 

 

l. Hand digging (and/or hydro vacuum) is required within ten (10) feet of trees.  

 

m. Failure to protect or maintain trees on construction sites is a violation of the Municipal 

Code and grounds for suspension of the permit. (Ord. 91-4 §§ 1 – 7, 1991; Ord. 84-6 § 1, 

1984; Ord. 83-25 § 1(G), 1983; Ord. 81-4 § 12, 1981; Code 1975 § 1237). 
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215 Mason Circle 
 
Concord, CA 94520 
 
astound.com 
 

April 18, 2024 

 

To whom it may concern, 

In an effort to proactively address city and resident concerns see below responses to questions that have been 

raised related to the proposed Astound Broadband fiber project;   

• Has undergrounding been considered as an alternative? Yes, Astound has evaluated undergrounding as 

an alternative to aerial construction and determined that aerial construction on utility poles where they 

already exist within the right of way is much less disruptive to the community and roadways, and 

provides symmetry with the existing overhead dry utility construction methods (you do not have all of 

the other dry utilities overhead and one dry utility underground).  Undergrounding of the overhead dry 

utilities if undertaken by the city in the future is much more efficient if all of the dry utilities are 

undergrounded at the same time.  This allows for a more cohesive and efficient design and 

construction incorporating all dry utility conversions at one time.  Lastly underground construction is 

significantly more expensive than aerial construction 5x+ which puts an undue burden on Astound 

versus its competitors who are allowed to utilize the aerial network and are not held to the same 

requirement.    

 

 Have the poles been tested to insure they can withstand the load of the added cables? Yes, Astound is 

required to meet CPUC General Order 95 guidelines for aerial construction, which includes evaluating 

every pole’s strength and ensuring that they meets the required CPUC guidelines this information is 

compiled and sent to the pole owner for review and approval.  Every utility pole is also confirmed to 

be structurally sound by ensuring that intrusive testing of the utility poles has been completed within 

the past 5 years for poles that are older than 15 years and that the testing indicates that the poles meets 

guidelines for structural soundness.  Intrusive testing generally utilizes a resistograph to measure 

cracks, voids, cavities and decay inside a utility pole. 

 

 Can you provide a more defined illustration of the wires that are to be installed?  Below is a chart 

showing approximate cable sizes and weights of the proposed Astound fiber cable and existing CATV 

and Phone cables;   
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Provider 
Cable diameter 

(approx.) 
Cable weight/ft 

(approx.) 

Astound 0.71" 0.14 lb/ft 

CATV 1.24" 0.28 lb/ft 

Phone 1.6"  1.6 lb/ft 
 

We hope this information helps provide some additional clarity related to the proposed Astound network 

and project.   

Sincerely, 

 

 

Tim Melgaard 

Senior Director - Construction Project Management - SF Region 

 
Astound Business Solutions  
powered by Wave 
  
215 Mason Circle 
Concord, CA  94596 
  
P Office Phone # 925.459.1038 
C Mobile Phone # 650.619.1456 
E timothy.melgaard@astound.com 
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Legal Analysis of City Municipal Code 

Gail A. Karish of Best, Best & Krieger (special legal counsel for the City) has provided 
this analysis in regard to the applicable provisions of the City Municipal Code (CMC).   

1. CMC Chapter 12.08 applies to Astound’s fiber project.  

CMC Chapter 12.08 (Encroachments) applies to Astound’s project, and not 
Chapter 17.46 (Telecommunications and Wireless Facilities).  

Astound is a public utility and a telephone company with a statutory franchise 
right granted by state law to use the City’s streets to install its telephone lines (which 
include fiber optic cable facilities) to provide communications services.1 Astound is 
proposing to install fiber optic cables.  

The City’s authority over Astound’s fiber project is limited to:  

(1) regulating the placement of the facilities to ensure that they do not 
“incommode” the public use, which can include a consideration of aesthetics and the 
discretion to approve or deny permits on reasonable aesthetic grounds;2  

(2) regulating “matters affecting the health, convenience, and safety of the 
general public, including matters such as the use and repair of public streets by any 
public utility, the location of the poles, wires, mains, or conduits of any public utility, on, 
under, or above any public streets”3 to the extent those matters are not regulated by the 
California Public Utilities Commission (CPUC);4 and  

(3) exercising “nondiscriminatory” and “reasonable control as to the time, place, 
and manner in which roads…are accessed.”5  

The City  exercises this regulatory authority pursuant to Chapter 12.08 which 
expresses the criteria which Astound must meet to obtain an encroachment permit to 
install its fiber project. 

                                                 
1 Pub. Util. Code 7901.  
2 T-Mobile West LLC v. City and County of San Francisco, 3 Cal. App.5th 334, 355-56 (2016) (“In our 
view, ‘incommode the public use’ means ‘to unreasonably subject the public use to inconvenience or 
discomfort; to unreasonably trouble, annoy, molest, embarrass, inconvenience; to unreasonably hinder, 
impede, or obstruct the public use.’” (citing with approval, Sprint PCS Assets v. City of Palos Verdes 
Estates, 583 F.3d 716 (9th Cir. 2009)). The Court of Appeal’s decision was upheld by the California 
Supreme Court in T-Mobile West LLC v. City and County of San Francisco, 438 P.3d 239 (2019). (“T-
Mobile West”). 
3 Pub. Util. Code 2902. 
4 The installation of the fiber optic cable must be done in a manner that complies with the CPUC’s 
extensive regulations on the design, construction and maintenance of all overhead and underground 
electric and communications facilities. CPUC General Order 95 sets forth the rules for overhead facilities 
and requires applicants to ensure that their proposed use of utility poles meets wind loading, pole loading 
and pole overturning calculations, among others. The City may not regulate matters over which the CPUC 
has been granted regulatory power. For those matters, the CPUC’s authority is exclusive. See S. Cal. 
Gas v. City of Vernon, 41 Cal.App.4th 209 (1995).  
5 Pub. Util. Code 7901.1. See also 47 USC Section 253(c) preserving local right of way management. 
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Chapter 17.46 does not apply to Astound’s fiber project. Chapter 17.46 regulates 
wireless facilities. A wireless facility is defined in Chapter 17.46 as: “the transmitters, 
antenna structures and other types of installations used for the provision of wireless 
services at a fixed location, including, without limitation, any associated tower(s), 
structure(s), and base station(s).”  

There are some references to “communications cables” in some of the defined 
terms in Chapter 17.46, but that is acknowledging the fact that every wireless facility will 
have cables connecting the antennas and equipment at the fixed location to each 
other.6 Separate from those cables that are part of the wireless facility, each wireless 
facility at a fixed location will also need to be connected to other telephone networks 
(known as the public switched telephone network). That connection is typically provided 
by a copper or fiber telephone line and Astound may intend to provide this service to 
Verizon Wireless as one of its commercial customers, but that does not make Astound’s 
fiber optic project a wireless facility subject to Chapter 17.46.   

2.  Requirements of  Chapter 12.08 for issuance of an encroachment permit to 
Astound.  

CMC Section 12.08.060 lists the encroachment application review standards that 
apply to Astound’s project. Staff has reviewed the project in depth and concluded that 
the standards have been met.  

In considering whether Astound’s application meets the standards, the City must 
bear in mind the limits on its authority discussed above. For example, regarding safety, 
CPUC General Order 95 provides detailed construction, maintenance and safety 
requirements that apply to all overhead electrical supply and communication facilities 
that come within the jurisdiction of the CPUC, and are located outside of buildings, 
including facilities that belong to non-electric utilities.7 The rules are intended to protect 
utility works and the public. General Order 95 was initially adopted in 1941 and has 
been updated many times, most recently in2020 to strengthen the requirements for 
utility pole safety.8  

General Order 95, Rule 44.2 imposes a mandatory obligation on any entity 
planning a new attachment to ensure that the utility pole will not be overloaded, 
regardless of the amount of increase in load. The pole loading calculations must include 
the results of intrusive inspections of the poles if the poles are over 15 years old. In 
other words, Astound must ensure the poles being used meet current standards or take 
steps to ensure that they meet those standards. The addition of guy wires proposed 
would be a common technique used to strengthen the poles to ensure they meet current 
General Order 95 standards.  

                                                 
6 Sometimes the components of a wireless facility are spread among several fixed locations but operate 
together as one local network, such as a Distributed Antenna System or small-cell network. In those 
instances, the fiber in the street that is connecting the components of the local network could be part of 
the wireless facilities reviewed under Ch. 17.46. However, the fiber connecting the local network to the 
public switched telephone network still would not be. 
7 See General Order 95, Rule 12- Applicability of Rules. The entire 602 page GO 95 can be viewed at this 

link: https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M338/K730/338730245.pdf  
8 See CPUC Decision No. 20-01-010 (as corrected by D.20-05-029). 
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As another example, regarding aesthetics, the CMC’s standard for visual impacts 
in public rights-of-way is in Section 12.08.060(E)(1) which provides: “The proposed 
encroachment shall not diminish public use or enjoyment, either visual or physical, of 
the City property or public right-of-way to be encroached upon.” Aesthetic regulation of 
communications facilities is on its face lawful according to the T-Mobile West cases 
discussed above. However, how the City applies the CMC’s standard for visual impacts 
to individual applications can be subject to challenge. The Court of Appeal in T-Mobile 
West, while denying a facial challenge to San Francisco’s ordinance regulating the 
aesthetics of communications facilities, explained that whether any particular installation 
might “aesthetically ‘incommode’ the public use of the right-of-way” would turn on the 
existing aesthetics of the proposed location.9  

Astound’s proposal is to (1) “overlash” one fiber optic cable with a diameter of 
0.71 inches onto existing strand/cable strung along existing utility pole lines for 
approximately 2.2 miles, (2) to add up to a total of 8 support anchors or guy wires at 
various points for structural support, and (3) to place additional fiber optic cable 
underground. In other words, the poles that will be used already have cables and power 
lines on them, and by overlashing, the applicant will physically tie its new cable to an 
existing communications cable/strand that is already strung on the existing utility pole. 
The installation will not add any new lines below or above the existing lines. Instead, an 
existing line of cable/strand on the poles will become slightly thicker with the addition of 
the applicant’s fiber optic cable. There will be a small number of guy wires added along 
the route. The remainder of the fiber project is underground.  

Considering the project scope and location, denial of the permit on the basis that 
the visual public use or enjoyment of the public right-of-way would be diminished is 
highly likely to be subject to a successful legal challenge. In T-Mobile West, the Court of 
Appeal stated, should a permit be denied “in an area already cluttered with other 
electrical and telecommunications equipment, we again have no doubt [the applicant] 
may pursue an as-applied challenge.”10  In Pacific Bell Telephone Co. vs. City of 
Livermore, Court of Appeal, 1st District, Division 3, (filed Dec. 28, 2017)(unpublished, 
2017 WL 8232408), the city denied an application for aboveground fiber optic cable on 
existing poles and required the applicant to place its facilities underground. The court 
overturned the city’s decision, finding that adding more wires to existing cluttered utility 
poles cannot reasonably be considered to be incommoding the public use due to 
aesthetics. That project was similar to the current project in that the fiber optic cable 
was proposed to be overlashed onto existing lines. 

                                                 
9 T-Mobile at 355 (Court of Appeal contrasting the level of potential aesthetic “incommodation” of the 
same facility proposed “very close to Coit Tower or the oft photographed ‘Painted Lady’” compared to 
“other parts of the urban landscape.”).   
10 Id. at 356. 
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CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
ORDERS OF BUSINESS

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Marnie R. Waffle, AICP, Principal Planner

APPROVED BY: Chip Rerig, City Administrator

SUBJECT:

Update on City Council Resolution 2024-062 to develop alternative sites and
programs that would allow for an amendment to the City’s adopted 6th cycle Housing
Element to remove Vista Lobos and Sunset Center from the Housing Sites Inventory
List  

RECOMMENDATION:
Receive the report and provide feedback as appropriate. 

BACKGROUND/SUMMARY:
On April 8, 2024, the City Council adopted the 6th Cycle Housing Element, which covers 2023-2031. The
City is responsible to plan for 349 new housing units by 2031. 

On April 25, 2024, the State Department of Housing and Community Development (HCD) certified the
City's Housing Element. Two city-owned sites, Vista Lobos and Sunset Center, were included as potential
affordable housing sites to achieve certification (Housing Element Program 1.1.B: City-Owned Sites). 

On July 9, 2024, in response to concerns regarding the redevelopment of the city-owned sites, the City
Council passed Resolution 2024-062 directing staff to begin work immediately exploring and developing
alternative affordable housing sites and programs to submit a formal general plan housing element
amendment that provides alternative affordable housing opportunities and removes the need for housing
units at Vista Lobos and Sunset Center. Additionally, staff was directed to return to the City Council in
September and October with updates on progress. 

On September 10, 2024, the City Council was provided with an update on the joint efforts of the Affordable
Housing Alternatives (AHA) community group and City staff exploring four strategies to provide lower-
income housing in lieu of developing city-owned sites (Attachment 1).  

October Update 

City Council Resolution 2024-062 directed staff to return at the October 2024 meeting with a rough draft of
an amendment that would ultimately be submitted to the State Department of Housing and Community



Development (HCD) (Attachment 2). Three months was not a sufficient amount of time to prepare a draft
amendment that contains the level of detail required for consideration by HCD. To present alternative sites
that can satisfy lower-income housing requirements, additional research and analysis is needed. City staff
and the AHA community group will meet with the consultant, Veronica Tam, on Thursday, September 26th,
to review the work completed and determine the next steps in preparing the amendment. Staff will update
the City Council on the outcome of that meeting in our presentation on October 1st. 

What is our goal? 

The goal of pursuing an amendment to the adopted Housing Element is to identify alternative sites (i.e.
private property) to accommodate the very-low, low, and moderate income units currently planned for Vista
Lobos and the north and south parking lots of Sunset Center. Below is a breakdown of units by income
category for each site. 

Table 1. City-Owned Sites 

Very Low
Income

Low
Income

Moderate
Income

Market
Rate Total

Vista Lobos 28 11 17 0 56

Sunset Center
North 20 10 3 0 33

Sunset Center
South 30 25 5 0 60

Total 78 46 25 0 149
 

The four strategies that are currently being pursued are:  

1. Accessory Dwelling Units & Junior Accessory Dwelling Units (Housing Element Program 1.3.C).
  

a. The adopted Housing Element projects a total of 34 new ADUs/JADUs by 2031.
  

b. Based on the number of ADUs constructed and the number currently under construction, the City
is projected to meet this target. 

  
c. The proposed amendment to the Housing Element seeks to establish a higher projected number

based on current trends producing new units.
  

d. Potential changes to this program may include more robust incentives for the development of
new ADUs.  

  
e. The proposed amendment also includes an analysis of the ADUs produced and whether smaller

units could be deemed “affordable by design” satisfying a portion of the lower income housing
need without the requirement for deed restrictions.



  
f. The ADU sub committee of the AHA community group has delved into the details of ADUs to

gain a more holistic understanding of the process to plan, permit, and construct an ADU. A draft
resource guide has been prepared to provide homeowners with all the information they need to
know, in one place, when exploring adding an ADU or JADU to their property. A draft of the guide
is being shared with the Council and the community for feedback. 

City staff has continued collecting and updating data on Accessory Dwelling Units that are going through the
city’s permitting process. The preliminary results of the data show the average size of an ADU is 468
square feet. A summary of the data is provided below. 
 

 In the 6th cycle Housing Element, the city estimated an average of four ADUs per year for the eight-year
cycle (2023-2031) for a total of 34 new ADUs.

 
 In 2023, the city exceeded estimates, issuing six certificates of occupancy for new ADUs.

 
 As of September 2024, the city has issued five certificates of occupancy for new ADUs.

 
 To date, the City has produced 11 of the 34 projected new ADUs.An additional 22 ADUs are currently
under construction and are expected to be complete by 2031. 

 
 An additional four ADUs are currently in planning review.

 
 If no additional ADUs were constructed for the remainder of the 6th cycle, the City would exceed the ADU
projection by three units.

 
 Approximately 58% of ADUs constructed or currently under construction are conversions of existing square
footage (living space, garages, guesthouses, or studios).

 
City staff will be surveying property owners of completed ADUs to determine how they are currently being
used. Smaller ADUs can be “affordable by design” due to their size. The survey results will inform a revised
projection for ADUs in the various income categories (very low income, low income, moderate income, and
above-moderate/market rate). 

 
2. Hotel-to-Residential Conversions (Housing Element Program 1.3.B). 
 

a. The adopted Housing Element sets a goal of converting 33 hotel rooms to permanent housing
and transferring the development rights for 33 hotel rooms to another site within the commercial
district.

 
b. A number of smaller, older, lower-performing hotels are being evaluated as potential sites for

conversion to residential. In some cases, these sites were apartments before being converted to
hotel rooms and may still retain kitchens.

  
c. The proposed amendment seeks to create a more robust program for the conversion of hotel



rooms with the goal of absorbing a portion of the lower-income housing requirement that is
currently assigned to the city-owned sites. 

  
d. The Hotel subcommittee of the AHA community group has drafted a white paper and revised

program language that is currently being reviewed by the consultant, Veronica Tam.
 

e. The hotel subcommittee continues its work to identify potential hotel-to-residential conversions.
An inventory of existing hotel properties and the number of hotel rooms per property has been
compiled and provided to the consultant for further analysis. 

 
3. Housing on Church Sites (Housing Element Program 1.1.D). 
 

a. The adopted Housing Element sets a goal of providing nine (9) new housing units on church sites
(six affordable units and three market-rate units).

 
b. The proposed amendment seeks to create a more robust program to increase the number of

potential housing units on church sites with the goal of absorbing a portion of the lower-income
housing requirement that is currently assigned to the city-owned sites. 

 
c. City staff and the Church subcommittee of the AHA community group are reaching out to local

religious institutions to gauge interest in the development of housing and better understand the
church's needs and constraints to make housing a reality. 

 
4. Downtown Housing Opportunities (various Housing Element programs).
  

a. The adopted Housing Element includes a variety of programs to encourage the creation of new
housing units throughout the downtown area. 

  
b. The proposed amendment seeks to identify specific sites (privately owned) that can absorb a

portion of the lower-income housing requirements currently assigned to the city-owned sites. 
  

c. The Downtown subcommittee of the AHA community group has started surveying properties in
the commercial district to identify potential housing opportunities. 

  
d. The AHA community group has prepared maps that divide the downtown area into different

sectors so teams of volunteers can focus on specific areas (Attachment 3).
  

e. Two sectors of the downtown area have been canvassed, and existing and potential housing
opportunities are being collected. The results will be shared with the consultant, Veronica Tam,
who will utilize the information when analyzing alternative downtown housing sites.

  
Since the September 10, 2024, meeting, City staff and the AHA community group have continued to meet
weekly.  
 
The City has also entered into a Professional Services Agreement with Veronica Tam & Associates to
provide technical assistance.  



 

FISCAL IMPACT:
The City Administrator entered into a Professional Services Agreement with Veronica Tam & Associates to
provide technical assistance to develop alternative sites and programs that would allow for an amendment to
the City’s adopted 6th cycle Housing Element to remove Vista Lobos and Sunset Center from the Housing
Sites Inventory List. The contract is for a not-to-exceed amount of $59,999. 

PRIOR CITY COUNCIL ACTION:
On April 8, 2024, the City Council adopted Resolution 2024-029, approving a General Plan Amendment
and adopting the 2023-2031 6th cycle Housing Element update. 

On July 9, 2024, the City Council adopted Resolution 2024-062 directing staff to begin work immediately
exploring and developing alternative affordable housing sites and programs in order to submit a formal
general plan housing element amendment which provides alternative affordable housing opportunities and
removes the need for housing units at the Sunset Center and Vista Lobos properties as part of the city’s 6th
cycle housing element.  

ATTACHMENTS:

Attachment 1) September 10, 2024, City Council Staff Report
Attachment 2) Resolution 2024-062
Attachment 3) Downtown Sector Maps
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CITY OF CARMEL.BY-THE-SEA
CITY COUNCIL

RESOLUTTON NO. 2024-062

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CARMEL.BY.THE.SEA
DIRECTING STAFF TO BEGIN WORK IMMEDIATELY, UPON AOOPTION OF THIS
RESOLUTION, EXPLORING AND DEVELOPING ALTERNATIVE AFFORDABLE HOUSING

SITES AND PROGRAMS, IN ORDER TO SUBMIT A FORMAL GENERAL PLAN HOUSING
ELEMENT AMENDMENT WHICH PROVIDES ALTERNATIVE AFFORDABLE HOUSING

OPPORTUNITIES AND REMOVES THE NEED FOR HOUSING UNITS AT THE SUNSET

CENTER AND VISTA LOBOS PROPERTIES AS PART OF THE CITY'S 6TH CYCLE
HOUSING ELEMENT. STAFF IS FURTHER DIRECTEO TO RETURN TO COUNCIL NO

LATER THAN THE REGULAR SEPTEMBER 2024 COUNCIL MEETING WITH AN UPDATE

ON PROGRESS AND RETURN NO LATER THAN THE REGULAR OCTOBER' 2024 CITY

COUNCIL MEETING WITH A ROUGH DRAFT OF AN AMENDMENT THAT WOULD
ULTIMATELY BE SUBMITTED TO THE STATE DEPARTMENT OF HOUSING AND
COMMUNITY DEVELOPMENT (HCD)

WHEREAS, the City of Carmel-by{he-Sea (City) currently has an adopted General Plan

Housing Element (Housing Element) which is certified by the California Department of Housing

and community Development (HCD) for the State's 6th Housing cycle spanning the years 2023-

2031 (6th Cycle) which plans for the potential development of market rate and affordable housing

totaling 349 new units; and

WHEREAS, the City wishes to maintain certification of the Housing Element throughout

the entire 6rh Cycle; and

WHEREAS, the City has, and continues to support the development of new affordable

housing units within the city limits while protecting and honoring its design character; and

WHEREAS, the Sunset Center and Vista Lobos parking lots (City Owned Sites) are

currently included on the certified Housing Element 'Sites lnventory' as sites that could

collectively be developed with a total of 149 affordable housing units; and

WHEREAS, the City Owned Sites, in conjunction with others on the'Sites lnventory',

make up the total number of 231 affordable units required to be planned for development as part

of the City's 6th Cycle Regional Housing Needs Allocation (RHNA), and

WHEREAS, the City wishes to find viable alternative sites and further develop programs

(Alternatives) that would better spread affordable housing units around the City and remove the

need to utilize the City Owned Sites; and

WHEREAS, the City wishes to move quickly and efficiently, with public input, to develop

Alternatives and submit a Housing Element Amendment for certification by HCD which removes

the City Owned Sites from the 'Sites lnventory', but does not reduce the total number of 231 new

affordible units planned for development as part of the currently certifled 61h Cycle Housing

Element.
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NOW, THEREFORE, BE lT RESOLVED that the City Council of the City of Carmel-
By-The-Sea does hereby direct staff to begin work immediately, upon adoption of this

resolution, exploring and developing alternative affordable housing sites and programs, in order

to submit a formal General Plan Housing Element Amendment whlch provides alternative
affordable housing opportunities and removes the need for housing units at The Sunset Center
and Vista Lobos properties as part of the City's 6th Cycle Housing Element. Staff is further
directed to return to Council no later than the regular September, 2024 Council meeting with an

update on progress and return no later than the regular October, 2024 Cily Council meeting with
a rough draft of an amendment that would ultimately be submitted to the State Department of
Housing and Community Development (HCD).

PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF CARMEL-BY-
THE-SEA this 9s day of July 2024, by the following vote:

AYES: Councilmembers Baron, Dramov, Ferlito, Richards, and Mayor Potter

NOES: None

ABSENT: None

ABSTAIN: None

APPROVED

P* tt
EST

Nova Roinero, C, City ClerkDave Potter, Mayor

i.i
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CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
PUBLIC HEARINGS

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Marnie R. Waffle, AICP, Principal Planner

APPROVED BY: Chip Rerig, City Administrator

SUBJECT:

PERM EN 240129 (Voris): Consideration of a Permanent Encroachment Permit
application, PERM EN 240129 (Voris), for a stone border around a landscape planter
in the public right-of-way, fronting a single-family residence located on Torres Street 4
northeast of 6th Avenue. APN: 010-092-010-000. 

RECOMMENDATION:
Consider a Permanent Encroachment application (PERM EN 240129, Voris) for existing encroachments in
the public right-of-way adjacent to the historic Hansel & Gretel cottages located on Torres Street 4 northeast
of 6th Avenue (APN 010-092-010-000).

BACKGROUND/SUMMARY:
On March 13, 2024, the Planning Commission adopted Resolution 2024-019-PC approving the
construction of a 250-square-foot detached garage in the front yard setback of the historic Hansel and
Gretel Cottages (Attachment 1). The Planning Commission recommended the removal of existing
encroachments in the public right-of-way and adopted Condition of Approval No. 21, requiring the
encroachments to be removed prior to the final inspection of the detached garage (Attachment 2). The
standard condition would have typically included “…or apply for an encroachment permit.” This verbiage
was inadvertently left out of the condition of approval. The encroachment permit review standards were not
discussed in detail with the Planning Commission, only the treatment of the right-of-way as described in the
Residential Design Guidelines. On behalf of the owners, the Applicant is requesting City Council
consideration of the encroachments (Attachment 3). As of the writing of this report, nine (9) public
comment letters supporting the encroachments have been received (Attachment 4).
 
Project Description:
The Applicant is seeking approval for existing stone borders around landscaped areas in the public right-of-
way in front of the historic Hansel & Gretel cottages (Attachment 5). The stone border resembles Carmel
stone and compliments the stone patio and pathways on the property, as well as the stone foundation and
chimney on Hansel. Secondary encroachments include the Carmel stone walkway at the front entry gate and
excess asphalt across the property frontage. Previously installed landscape lights have been removed from
the right-of-way.
 
Applicable Regulations:



General Plan Policy P1-43 states,
 
Maintain and enhance the informal, vegetated, open space character of the City’s rights-of-way. Trees in
the rights-of-way shall not be removed to provide parking. With the exception of driveways, installation
of new paving in the rights-of-way by private property owners is prohibited. (LUP)
 
CMC Section 17.34.070.B (Public Right-of-Way in the R-1 District) states that pathways paved only with
decomposed granite or other soil materials are permitted and above-ground encroachments are prohibited
(except paving for driveways). The full text of the section is provided below.
 
1. Landscaping in public rights-of-way in the R-1 district is limited to drought-tolerant plants that are
native and are consistent with the character of the Monterey Peninsula environment.
 
2. Plants should be natural in character and informally arranged to reflect the surrounding forest
atmosphere. Landscaping shall not include bedding plants, highly colorful flowering plants and “formal
plant arrangements.”
 
3. Landscaping should consist of leafy ground covers, low shrubs and/or trees of the urbanized forest.
Natural dirt rights-of-way with pine needles is also permitted. Parking spaces may be defined in the
unpaved right-of-way with landscaping.
 
4. Paving, gravel, boulders, logs, timbers, planters or other above-ground encroachments are prohibited,
except paving for driveways. Pathways paved only with decomposed paved only with decomposed
granite or other soil materials made of soil materials are permitted.
 
Residential Design Guideline 1.5 states,
 
Maintain and enhance the informal, vegetated, open space character of the right-of-way.

 Use simple planting plans when right-of-way landscaping is proposed.
 Emphasize native plants.
 Do not add paving or boulders to the right-of-way.

 
Residential Design Guideline 1.7 states,
 
Where a parking area in the right-of-way is to be defined, use a design that will reinforce the forest image.

 Natural soil, shredded bark and wood chips are preferred surface materials. Gravel is prohibited.
 Separate an existing parking space in the right-of-way from any driveway with plantings.
 Only the city is authorized to add paving or boulders in the public right-of-way, except in the cases of
driveways and authorized encroachments.

 
Residential Design Guideline 2.2 states,
 
Maintain existing patterns of street edge design and street paving.

 Avoid adding new pavement at the edge that would widen the street or create a parking space.
Maintain an informal unpaved and/ or landscaped edge where it exists.

 
Residential Design Guideline 10.3 states,
 
Planting in areas visible from the street or other public places should continue the forest character.
 Locate plants in relaxed, informal arrangements that are consistent with the urban forest character.



 Avoid formal, unnatural arrangements of plants and paving except in areas out of public view.
 Reserve the use of bedding plants and exotic flowering plants to small accents at walkways, entries or
near special site features.Lawns visible from the street are inappropriate to the forest setting and should be
avoided.

 
Residential Design Guideline 10.4 states,
 
Plants in the public right-of-way should be predominantly green foliage plants, in keeping with the design
traditions of Carmel.

Leaving the right-of-way natural is encouraged.
Naturalized landscaping consistent with the City's forest character may be added to the right-of-way
and be designed to blend into landscaping on site to enhance the sense of open space.
If planted, the use of native trees, ground covers and low shrubs is preferred.
Avoid the use of bedding plants and exotic species in the public right-of-way.

 
Note: No new paving for parking may be created in the right-of-way and when development occurs on a site
any existing paving in the right-of-way must be removed unless specifically authorized through an
encroachment permit.
 
Carmel Municipal Code Chapter 12.08 (Encroachments) states that it is the policy of the City to discourage
encroachments onto public lands. When approving an encroachment, they shall be kept to a minimum and
permitted only when a) consistent with the General Plan, b) preserve the public health, safety, or welfare, c)
contribute to the general planning and zoning objectives of the City, and d) are characteristic with the
appearance of the neighborhood and City.
 
A permit is required to place or maintain any encroachment in the public right-of-way. “Encroachment” is
defined as, any excavation, structure or object, temporary or permanent, upon, over, or under any City
property or public right-of-way, except driveways… A permanent encroachment is any encroachment that
remains in the public right-of-way for more than 90 days.
 
Applications for encroachments are submitted to the Director of Community Planning & Building for
coordination of reviews by appropriate City departments. The City Administrator is authorized to approve
encroachments that conform to the standards in CMC 12.08.060. If the proposed encroachment does not
conform to these standards, or it is the opinion of the City Administrator that the nature of the encroachment
is contrary to the public interest or should be referred to the City Council for determination, then the
application shall be scheduled for action by the City Council. Due to the nature of the encroachment, the
City Administrator is referring the application to the City Council for action. Each standard is listed below,
followed by the applicant’s response to the standard and the staff’s response. The City Council has the
authority to exercise discretion in determining conformance with applicable review standards.
 
ANALYSIS:
 
Encroachment Application Review Standards
There are nine (9) review standards A through I. Standard I applies only to wireless communication facilities
and does not apply to this application.
 
A. Need. The applicant shall be determined to have a justifiable need for the encroachment, and the
encroachment shall not be contrary to the public interest.
 
Applicant’s Response: The request is to retain a previously installed stone border around planting areas.
The border is needed to (a) retain water and soil in the planting area; (b) prevent auto traffic from driving into



the planting area; and (c) identify planting area from paved area for pedestrians and vehicles by contrasting
color of the border.
 
Staff’s Response: The applicant has provided justification for the stone border. The stone border
establishes a perimeter around the landscaping to prevent vehicular and foot traffic from damaging the plant
material. It also defines the public viewing areas of the historic cottages directing people to the driveway
and front entry gate.
 
The Carmel stone path defines the front entry and is compatible with other stone features on the property. It
provides a stable surface where the public can view the historic cottages.
 
The asphalt also provides a stable, solid surface for the many visitors to the cottage and an area for
vehicles to pull out of the travel lane on Torres Street to take photographs. The encroachments benefit the
public due to the volume of visitors that Hansel & Gretel attracts.
 
B. Safety. The granting of an encroachment permit shall not create a hazard to public health or safety.
 
Applicant’s Response: The 6” high stone border is similar to a curb, separating planting from paved areas.
The light stone color contrasts with pavement and planting, identifying the demarcation and directing cars
and pedestrians to remain on paved areas. Unlike boulders, etc., the curb is familiar to persons as a change
in grade.
 
Staff Response: The stone border is intended to function like a curb protecting the landscaping from
vehicular and pedestrian traffic. However, the stone border may also pose a tripping hazard. Hansel &
Gretel are arguably the most visited Comstock cottages. This increases the probability of the public tripping
over the stone curb. The high contrast between the stone curb and the asphalt makes the border more
visible, but the amount of asphalt also detracts from the forested edge character of the residential district.
The property owner is required to maintain liability insurance in the event of an accident.
 
The stone border has been in place for two years, and staff is unaware of any accidents. The Planning
Commission recommends that the stone border be removed. While the plants may fall victim to trampling
by pedestrians or vehicles, protecting public safety is paramount. The Council may consider whether the
stone curb is no more of a hazard than a typical rolled asphalt berm.
 
The Carmel stone entry path creates a stable surface on which the public can gather to take photographs of
the historic cottages. The path is not hazardous to the public health or safety.
 
The asphalt area allows vehicles to pull out of the travel lane on Torres Street when taking photographs from
their vehicles which may improve safety. The width of Torres Street is narrow, and the historic cottages are
across the street from a commercial driveway that provides access to the Carmel Bay View Inn. The
asphalt extends the improved portion of the roadway and is not a hazard to public safety.
 
C. Drainage. The proposed encroachment shall not adversely affect the normal drainage of surface water,
unless an acceptable mitigation is included that will be advantageous to the general public and meet the
standards herein.
 
Applicant’s Response: The border retains the normal drainage of surface water within the planting area,
whereas if the border is eliminated, water will run off into the street and into the storm drain system.
 
Staff Response: The stone border will mitigate erosion from the landscaped areas. It will also act as a
barrier, redirecting surface water away from the landscaping, where it might have an opportunity to percolate



back into the soil. This could be mitigated by reducing the amount of asphalt along the property’s frontage
and restoring the right-of-way to a more natural state. The Council should consider whether the potential
safety benefits of the asphalt should take precedence over drainage flows.
 
The Carmel stone entry path does not affect the flow of drainage.
 
D. Circulation and Parking.
 
1. The proposed encroachment shall not adversely affect vehicular and/or pedestrian traffic nor the parking
of vehicles.
 
Applicant’s Response: This section is critical pertaining to the Hansel Cottage. Approximately 4-6 persons
per hour, all day every day, come looking for the Hansel & Gretel cottages. The planting areas and borders
direct pedestrian onlookers (tourists from across the world who come to see Hansel and Gretel to the
viewpoint in front of Hansel. The planting areas, approved in 2018 as part of the Gretel restoration/addition
project, prevent parked cars from blocking that view and access. As noted above, the borders protect and
define that viewpoint.
 
Staff’s Response: The landscaped areas protect important public views of the historic Hansel & Gretel
cottages by preventing parked cars from interfering with the views of the cottages. The defined landscape
areas direct visitors to ideal viewing locations, such as the driveway and the front entry gate. While parking
along the street edge is encouraged, the Council should consider whether protecting the views of Hansel &
Gretel takes precedence over parking in front of this 60-foot wide lot.
 
2. The proposed encroachment shall not adversely impact existing rights-of-way nor preclude or make
difficult the establishment or improvement of existing or potential streets or pedestrian ways.
 
Applicant’s Response: The planting areas help define the roadway and parking spaces, and the borders
define the planting areas. There is no existing or proposed adverse impact on rights-of-way.
 
Staff’s Response: The stone borders extend far enough into the right-of-way to prevent on-street parking
but not so far as to encroach into the travel lane on Torres Street. The stone border is not so permanent that
it would preclude the City’s ability to improve the street in the future.
 
The Carmel stone entry path defines the front entry and would not preclude the City’s ability to improve the
street in the future.
 
The additional asphalt provides a benefit by creating enough space for a vehicle to pull out of the travel lane
and take photographs of the cottages. The asphalt would not preclude the City’s ability to improve the street
in the future.
 
E. Public Use and Enjoyment.
 
1. The proposed encroachment shall not diminish public use or enjoyment, either visual or physical, of the
City property or public right-of-way to be encroached upon.
 
Applicant’s Response: As noted above, the encroachment (stone borders defining the planting areas)
enhances, rather than diminishes, the public enjoyment of this privately owned and city-honored historic
resource.
In addition to the characteristics noted above (separation of pavement from planting, definition of pedestrian
viewpoint), the stone border is most compatible with the historic stonework and cottages beyond.



 
Staff’s Response: The stone border enhances public use and enjoyment by protecting important views of
the historic cottages. The border is easy to remove in the future.
 
The Carmel stone entry path enhances public use and enjoyment by creating a stable surface to gather and
photograph the historic cottages. Its architectural compatibility with the stone site features and the stone on
Hansel contributes to the overall experience of visiting these historic cottages. The path is easy to remove
in the future.
 
2. The encroachment and enjoyment shall be in the public interest.
 
Applicant’s Response: The Voris’s, owners of Hansel & Gretel, have been and continue to be, stewards of
the cottages as public treasures, achieving a balance between tourists desiring to see the resources and
their private use of their residence. They do this by discouraging access onto the property while
encouraging viewing from the street. To improve this viewpoint, they recently removed an arbor from over
the front gate, so visitors can more easily frame and photograph the Hansel Cottage.
 
Staff’s Response: The landscaped areas defined by the stone border are an extension of the on-site
landscaping. Combined with the Carmel stone entry path, the encroachments provide an attractive
environment for the many visitors observing and photographing the historic cottages.
 
3. The length of time an encroachment has existed shall not by itself prejudice a decision.
 
Applicant’s Response: Although the request is to retain an existing encroachment, time of existence is not
considered a factor. The borders were installed as part of the landscape improvements of the Gretel
Restoration/Addition project, and were requested for removal by the Planning Commission as a condition of
approval of the upcoming garage construction. Because the border is a positive incremental element to the
planting, we now request continuation of that encroachment.
 
Staff’s Response: The stone border, Carmel stone path, and asphalt were installed Spring of 2022. The
extent of the planter areas and the landscaping in the right-of-way were shown and approved on a landscape
plan. The Carmel stone border and path were not identified on the approved plans. The extent of the
asphalt area is shown on the approved plan.
 
F. Compatibility.
 
1. The proposed encroachment and its mitigation shall be consistent with the General Plan and the adopted
ordinances of the City. Particular attention shall be given to Section P1-48 of the General Plan, which
prohibits the construction of sidewalks and concrete curbs in the R-1 district, unless necessary for drainage
and/or pedestrian safety.
 
Applicant’s Response: No sidewalks are proposed; the asphalt of the roadway extends as a path to the
gate at the property line, allowing visitors to view the resource. No concrete is proposed; the borders
separating planting beds from the asphalt are Carmel stone, to reflect the character of the resource. The
borders retain drainage.
 
Staff’s Response: General Plan Policy P1-43 states, Maintain and enhance the informal, vegetated,
open space character of the City’s rights-of-way. Trees in the rights-of-way shall not be removed to
provide parking. With the exception of driveways, installation of new paving in the rights-of-way by
private property owners is prohibited. (LUP)
 



The property frontage has been improved with new asphalt and landscaping defined by the stone borders.
No trees were removed in the right-of-way to accommodate the improvements. A more traditional treatment
to the right-of-way would be a natural finish, with or without landscaping, and a rolled asphalt berm at the
street edge to keep surface water from flowing from the street onto private property.
 
A 4-foot wide decomposed granite path is the preferred material for paths in the right-of-way in the R-1
District. Due to the volume of visitors to the historic cottages, the stone path would be more stable and
durable than decomposed granite. The Carmel stone path is compatible with similar stone features on the
property.
 
2. The encroachment shall not create, extend, or be reasonably likely to lead to an undesirable land use
precedent.
 
Applicant’s Response: Planting areas throughout the city and near to Hansel and Gretel are currently
defined by a number of border elements; most are desirable and compatible elements to the properties.
There is no precedent made by retention of this stone border.
 
Staff’s Response: It is not uncommon for property owners to propose defining the boundary of a
landscaped area with stones, rocks, logs, etc. These features are typically discouraged in favor of a natural,
informal forest edge.
 
While located in the R-1 District, the historic cottages are directly across the street from the Residential and
Limited Commercial (RC) District and a commercial driveway that provides ingress and egress to the
Carmel Bay View Inn. The proximity of this commercial activity is not so common that it would create an
undesirable land use precedent. Residential areas adjacent to commercial districts often contain features in
the right-of-way not found in other areas of the R-1 District such as asphalt sidewalks, designated on-street
parking spaces, and an improved right-of-way up to the street edge. These improvements support
increased vehicular and pedestrian traffic in these areas.
 
3. Granting of a permit shall not adversely affect the usability or enjoyment of one or more adjoining parcels.
 
Applicant’s Response: Approval will have no bearing on adjoining parcels.
 
Staff’s Response: The proposed encroachments are contained within the frontage of the historic cottages
and will not affect the usability or enjoyment of adjoining parcels. The volume of visitors to Hansel & Gretel
would not be any less without the encroachments.
 
4. The proposed encroachment and its mitigation shall be compatible with the surrounding area and
adjoining properties.
 
Applicant’s Response: As noted above, some adjoining properties have similar features, and are similar in
design to Hansel and Gretel. The encroachment of stone borders around planting areas is compatible with
these properties.
 
Staff’s Response: The block of Torres Street between 5th and 6th Avenues is steep. On the downhill side of
the street to the south, there are multiple encroachments, including stone/rock curbs/walls and small
wooden logs, which retain the natural soil and define landscaped areas in the right-of-way on the east side of
the street. On the west side of the street is the Carmel Bay View Inn; to the south of the hotel is the back of
Surf & Sand. At this location, on the west side of the street, is an asphalt sidewalk and stone curb.
Considering the immediate context, the proposed encroachments are in keeping with the neighborhood
character.



 
G. Public Property/Greenbelt.
 
1. The proposed encroachment shall not adversely affect any public property, including existing vegetation
or its root structure, and shall not significantly reduce greenbelt area that may be used for tree planting.
 
Applicant’s Response: The stone borders will have no effect on root structures. The planting areas
enhance greenbelt area; if damaged or downtrodden by persons or cars because the borders aren’t
allowed, that could be an adverse effect on the vegetation and greenbelt area.
 
Staff’s Response: The stone borders provide some protection for the landscaping. The excess asphalt
does reduce the greenbelt area; however, these areas would not be practical for planting additional trees
due to their proximity to the edge of the roadway and the presence of electrical transmission lines on the
east side of the street.
 
2. Significant trees which would be affected by the proposed encroachment shall be identified by the
Director of Forest, Parks and Beach and approval for removal shall follow City policy.
 
Applicant’s Response: There is no relationship between the stone borders and existing trees.
 
Staff’s Response: This standard is not applicable. The encroachments do not affect any significant trees.
 
H. Mitigation. When deemed appropriate by the City, the applicant shall include those measures
appropriate to compensate the City for the loss of the use of City property or the public right-of-way, or to
repair damage thereto.
 
Applicant’s Response: The stone borders are, in fact, protective to City property by defining the planting
areas, and as such, should be considered a mitigation.
 
Staff’s Response: The encroachments do not result in a loss of the use of the right-of-way. The
landscaping enhances the right-of-way and defines public viewing areas of Hansel and Gretel by preventing
vehicles from blocking the view of the cottages and directing the public to important viewing areas.

FISCAL IMPACT:
None.

PRIOR CITY COUNCIL ACTION:
None.

ATTACHMENTS:

Attachment 1 Detached Garage Plans
Attachment 2 Applicant Letter
Attachment 3 Resolution 2024-019-PC
Attachment 4 Public Comments in Support
Attachment 5 Existing Photo
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Brian Congleton Architect 
24920 Pine Hills Drive – Carmel CA 93923 

831915-2666 
Email: brian@congletonarchitect.com 

       
August 5, 2024 

 
 
Marnie Waffle, Principal Planner 
Carmel Planning & Building Department 
Post Office Drawer C 
Carmel-by-the-Sea, California 93921 
Via email 
 
RE: Encroachment Permit Application 
 Voris – Torres 5 NE Sixth (Hansel & Gretel) 
 Relief from DS23-217 Condition No. 21 (remove stone border) 

Letter Addressing City Standards for Encroachment Permits 
 
Dear Marnie: 
In reviewing the Voris Application for an encroachment permit to waive 
Condition of Approval #21 and retain the existing stone border in the right-of-
way, you sent me the following list of standards by which City Council will 
review our application.   You requested the Voris’s and I provide our response 
to the standards as we present our request. 
 
Following are Owner Statements to address City Encroachment Application 
Review Standards.  Answers are shown in different typeface from standard: 
 
12.08.060 Encroachment Application Review Standards. 
 
A. Need. The applicant shall be determined to have a justifiable need for the 
encroachment, and the encroachment shall not be contrary to the public interest. 
 
The request is to retain a previously installed stone border around planting 
areas.  The border is needed to (a) retain water and soil in the planting area; 
(b) prevent auto traffic from driving into the planting area; and (c) identify 
planting area from paved area for pedestrians and vehicles by contrasting 
color of the border. 
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B. Safety. The granting of an encroachment permit shall not create a hazard to public 
health or safety. 
 
The 6” high stone border is similar to a curb, separating planting from paved 
areas.  The light stone color contrasts with pavement and planting, identifying 
the demarcation and directing cars and pedestrians to remain on paved areas.  
Unlike boulders, etc., the curb is familiar to persons as a change in grade. 
 
C. Drainage. The proposed encroachment shall not adversely affect the normal drainage 
of surface water, unless an acceptable mitigation is included that will be advantageous to 
the general public and meet the standards herein. 
 
The border retains the normal drainage of surface water within the planting 
area, whereas if the border is eliminated, water will run off into the street and 
into the storm drain system. 
 
D. Circulation and Parking. 
 
1. The proposed encroachment shall not adversely affect vehicular and/or pedestrian 
traffic nor the parking of vehicles. 
 
This section is critical pertaining to the Hansel Cottage.  Approximately 4-6 
persons per hour, all day every day, come looking for the Hansel & Gretel 
cottages.   The planting areas and borders direct pedestrian onlookers 
(tourists from across the world who come to see Hansel and Gretel to the 
viewpoint in front of Hansel.  The planting areas, approved in 2018 as part of 
the Gretel restoration/addition project, prevent parked cars from blocking 
that view and access.  As noted above, the borders protect and define that 
viewpoint. 
 
2. The proposed encroachment shall not adversely impact existing rights-of-way nor 
preclude or make difficult the establishment or improvement of existing or potential 
streets or pedestrian ways. 
 
The planting areas help define the roadway and parking spaces, and the 
borders define the planting areas.  There is no existing or proposed adverse 
impact on rights-of-way. 
 
E. Public Use and Enjoyment. 
 
1. The proposed encroachment shall not diminish public use or enjoyment, either visual 
or physical, of the City property or public right-of-way to be encroached upon. 
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As noted above, the encroachment (stone borders defining the planting areas) 
enhances, rather than diminishes, the public enjoyment of this privately-
owned and city-honored historic resource.   
 
In addition to the characteristics noted above (separation of pavement from 
planting, definition of pedestrian viewpoint), the stone border is most 
compatible with the historic stonework and cottages beyond. 
 
2. The encroachment and enjoyment shall be in the public interest. 
 
The Voris’s, owners of Hansel & Gretel, have been and continue to be, 
stewards of the cottages as public treasures, achieving a balance between 
tourists desiring to see the resources and their private use of their residence.  
They do this by discouraging access onto the property while encouraging 
viewing from the street.  To improve this viewpoint, they recently removed an 
arbor from over the front gate, so visitors can more easily frame and 
photograph the Hansel Cottage. 
 
 
3. The length of time an encroachment has existed shall not by itself prejudice a 
decision. 
 
Although the request is to retain an existing encroachment, time of existence 
is not considered a factor.  The borders were installed as part of the landscape 
improvements of the Gretel Restoration/Addition project, and were requested 
for removal by the Planning Commission as a condition of approval of the 
upcoming garage construction. Because the border is a positive incremental 
element to the planting, we now request continuation of that encroachment. 
 
F. Compatibility. 
 
1. The proposed encroachment and its mitigation shall be consistent with the General 
Plan and the adopted ordinances of the City. Particular attention shall be given to 
Section P1-48 of the General Plan, which prohibits the construction of sidewalks and 
concrete curbs in the R-1 district, unless necessary for drainage and/or pedestrian 
safety. 
 
No sidewalks are proposed; the asphalt of the roadway extends as a path to 
the gate at the property line, allowing visitors to view the resource.  No 
concrete is proposed; the borders separating planting beds from the asphalt 
are Carmel stone, to reflect the character of the resource.  The borders retain 
drainage.  
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2. The encroachment shall not create, extend, or be reasonably likely to lead to an 
undesirable land use precedent. 
 
Planting areas throughout the city and near to Hansel and Gretel are currently 
defined by a number of border elements; most are desirable and compatible 
elements to the properties.  There is no precedent made by retention of this 
stone border. 
 
3. Granting of a permit shall not adversely affect the usability or enjoyment of one or 
more adjoining parcels. 
 
Approval will have no bearing on adjoining parcels. 
 
4. The proposed encroachment and its mitigation shall be compatible with the 
surrounding area and adjoining properties. 
 
As noted above, some adjoining properties have similar features, and are 
similar in design to Hansel and Gretel.  The encroachment of stone borders 
around planting areas is compatible with these properties. 
 
G. Public Property/Greenbelt. 
 
1. The proposed encroachment shall not adversely affect any public property, including 
existing vegetation or its root structure, and shall not significantly reduce greenbelt area 
that may be used for tree planting. 
 
The stone borders will have no effect on root structures.  The planting areas 
enhance greenbelt area; if damaged or downtrodden by persons or cars 
because the borders aren’t allowed, that could be an adverse effect on the 
vegetation and greenbelt area. 
 
2. Significant trees which would be affected by the proposed encroachment shall be 
identified by the Director of Forest, Parks and Beach and approval for removal shall 
follow City policy. 
 
There is no relationship between the stone borders and existing trees. 
 
H. Mitigation. When deemed appropriate by the City, the applicant shall include those 
measures appropriate to compensate the City for the loss of the use of City property or 
the public right-of-way, or to repair damage thereto. 
 
The stone borders are, in fact, protective to City property by defining the 
planting areas, and as such, should be considered a mitigation. 
 
I. For applications that are subject to both Chapters 12.08 and 17.46 CMC, only the 
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standards in Chapter 17.46 CMC and the applicable administrative guidelines shall 
apply. 
 
17.46 applies to telecommunications facilities and does not apply to this 
application. 
 
Marnie, I trust this provides the information you need from the Voris’s to process 
the application for Encroachment Permit.  If not, please reach out. 
 
Sincerely, 
 

 
Brian T. Congleton 
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CITY OF CARMEL-BY-THE-SEA 
PLANNING COMMISSION 

 
PLANNING COMMISSION RESOLUTION NO. 2024-019-PC 

 
A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF CARMEL-BY-THE-SEA 

APPROVING A TRACK ONE DESIGN STUDY FOR THE CONSTRUCTION OF A 250-SQUARE-FOOT 
DETACHED GARAGE IN THE FRONT YARD SETBACK OF THE HISTORIC “DOLL HOUSE” ALSO 

KNOWN AS “HANSEL & GRETEL” LOCATED AT TORRES STREET 5 NORTHEAST OF 6TH AVENUE IN 
THE SINGLE-FAMILY RESIDENTIAL (R-1) ZONING DISTRICT; APN 010-092-010. 

 
WHEREAS, on July 18, 2023, Brian Congleton (“Applicant”) applied on behalf of Michael 

and Roberta Voris (“Owners”) requesting approval of Track One Design Study application DS 23-
217 (Voris) described herein as (“Application”); and 
 

WHEREAS, the Application has been submitted for a 6,000-square-foot lot located at 
Torres Street 5 northeast of 6th Avenue in the Single-Family Residential (R-1) Zoning District (Block 
60, Lot 10 and N. 20’ of 12); and  
 

WHEREAS, the Applicant is proposing to construct a 250-square-foot detached garage in 
the front yard setback; and 
 

WHEREAS, in accordance with CMC Section 17.58.040.A (Residential District Track One 
Design Review), exterior alterations and additions that do not increase the existing floor area by 
more than 10 percent are eligible for track one review; and  

 
WHEREAS, in accordance with Carmel Municipal Code (CMC) Section 17.10.030.A.1 

(Detached Garages and Carports), to encourage variety and diversity in neighborhood design, 
detached garages, and carports may be authorized by the Planning Commission within rear yard 
setbacks or front or side yard setbacks facing a street, subject to certain standards; and 

 
WHEREAS, on March 1, 2024, a notice of the public hearing scheduled for March 13, 2024, 

was published in the Carmel Pine Cone in compliance with State law (California Government Code 
65091) and mailed to owners of real property within a 300-foot radius of the project indicating 
the date and time of the public hearing; and 

 
WHEREAS, on or before March 3, 2024, the Applicant posted the public notice on the 

project site and hand-delivered a copy of the public notice to each property within a 100-foot 
radius of the project site indicating the date and time of the public hearing; and 

 
WHEREAS, on or before March 8, 2024, the meeting agenda was posted in three locations 

in compliance with State law indicating the date and time of the public hearing; and  
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Page 2 of 7 
 

WHEREAS, on March 13, 2024, the Planning Commission held a duly noticed public hearing 
to receive public testimony regarding the project, including, without limitation, the information 
provided to the Planning Commission by City staff and through public testimony on the project; 
and 

 
WHEREAS, this Resolution and its findings are made based upon the evidence presented 

to the Commission at the hearing date, including, without limitation, the staff report and 
attachments submitted by the Community Planning and Building Department; and 
 
 WHEREAS, the Planning Commission did hear and consider all said reports, attachments, 
recommendations, and testimony herein above set forth and used their independent judgment to 
evaluate the project; and 
 

WHEREAS, the California Environmental Quality Act (California Public Resources Code §§ 
21000, et seq., “CEQA”), together with State Guidelines (14 California Code Regulations §§ 15000, 
et seq., the “CEQA Guidelines”) and City Environmental Regulations (CMC 17.60) require that 
certain projects be reviewed for environmental impacts and that environmental documents be 
prepared; and 

 
WHEREAS, the Planning Commission finds that pursuant to CEQA regulations, the 

Application is categorically exempt under Section 15303 (Class 3) – New Construction or 
Conversion of Small Structures, and no exceptions to the exemption exist pursuant to section 
15300.2 of the CEQA Guidelines; and 
 
 WHEREAS, the facts set forth in the recitals are true and correct and are incorporated 
herein by reference.  
 
 NOW THEREFORE, BE IT RESOLVED that the Planning Commission of the City of Carmel-By-
The-Sea does hereby make the following findings and determinations regarding the Residential 
Track One Design Study (CMC 17.58.040.A):  
 

FINDINGS REQUIRED FOR DESIGN REVIEW APPROVAL 
For each of the required design findings listed below, staff has indicated whether the application 
supports adopting the findings. For all findings checked "no," the staff report discusses the issues 
to facilitate the Planning Commission's decision-making. Findings checked "yes," depending on 
the issues, may or may not be discussed in the report. 
CMC 17.58.060.B, Findings for Design Review Approval YES NO 
1. Conform to the applicable policies of the General Plan and the Local Coastal 
Program; 
��  

2. Comply with all applicable provisions of this code; 
��  
3. Are consistent with applicable adopted design review guidelines.  
��  

   
BE IT FURTHER RESOLVED that the Planning Commission of the City of Carmel-by-the-Sea 

does hereby APPROVE the Design Study DS 23-217 (Voris) for construction of a 250-square foot 
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detached garage in the front yard setback of a property with an existing residence located at 
Torres Street 4 northeast of 6th Avenue in the Single-Family Residential (R-1) Zoning District, APN 
010-092-010, subject to the following Conditions of Approval: 

 

CONDITIONS OF APPROVAL 

No. Standard Conditions 
1.  Authorization. This approval of Design Study DS 23-217 (Voris) for the construction of a 

250-square-foot detached garage in the front yard setback of the historic “Doll House” 
also known as “Hansel & Gretel” located at Torres Street 5 northeast of 6th Avenue in the 
Single-Family Residential as depicted in the plans prepared by Brian Congleton Architect 
approved by City of Carmel-by-the-Sea Planning Commission on March 13, 2024 unless 
modified by the conditions of approval contained herein. 

2.  Codes and Ordinances. The project shall be constructed in conformance with all 
requirements of the R-1 zoning district. All adopted building and fire codes shall be 
adhered to when preparing the working drawings. If any codes or ordinances require 
design elements to be changed, or if any other changes are requested when such plans 
are submitted, such changes may require additional environmental review and 
subsequent approval by the Planning Commission. 

3.  Permit Validity. This approval shall be valid for one year from the date of action unless an 
active building permit has been issued and maintained for the proposed construction. 

4.  Setback and Height Certifications. A State licensed surveyor shall survey and certify the 
following in writing: 

• The footing locations are in conformance with the approved plans prior to 
footing/foundation inspection;  

• The roof height and plate height are in conformance with the approved plans prior 
to roof sheathing inspection.  

Written certifications prepared, sealed, and signed by the surveyor shall be provided prior 
to footing/foundation inspection and roof sheathing inspection. In the event that multiple 
footing/foundation pours are required, a survey letter shall be submitted for each 
separate section.  

5.  Service Laterals. All electrical service laterals to any new building or structure, or to any 
building or structure being remodeled when such remodeling requires the relocation or 
replacement of the main service equipment, shall be placed underground on the premises 
upon which the building or structure is located. Undergrounding will not be required when 
the project valuation is less than $200,000 or when the City Forester determines that 
undergrounding will damage or destroy significant trees(s) (CMC 15.36.020). 

6.  Modifications. The Applicant shall submit in writing, with revised plans, to the Community 
Planning and Building staff any proposed changes to the approved project plans prior to 
incorporating those changes. If the Applicant changes the project without first obtaining 
City approval, the Applicant will be required to submit the change in writing, with revised 
plans, within 2 weeks of the City being notified. A cease work order may be issued any 
time at the discretion of the Director of Community Planning and Building until: a) either 
the Planning Commission or Staff has approved the change, or b) the property owner has 
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eliminated the change and submitted the proposed change in writing, with revised plans, 
for review. The project will be reviewed for its compliance to the approved plans prior to 
final inspection. 

7.  Exterior Revisions to Planning Approval Form. All proposed modifications that affect the 
exterior appearance of the building or site elements shall be submitted on the “Revisions 
to Planning Approval” form on file in the Community Planning and Building Department. 
Any modification incorporated into the construction drawings that is not listed on this 
form, shall not be deemed approved upon issuance of a building permit. 

8.  Conflicts Between Planning Approvals and Construction Plans. It shall be the responsibility 
of the Owner, Applicant, and Contractor(s) to ensure consistency between the project 
plans approved by Planning Staff, the Planning Commission, or the City Council on appeal, 
and the construction plans submitted to the Building Division as part of the Building Permit 
review. Where inconsistencies between the Planning approval and the construction plans 
exist, the Planning approval shall govern, unless otherwise approved in writing by the 
Community Planning & Building Director, or their designee. 

When changes or modifications to the project are proposed, the Applicant shall clearly list 
and highlight each proposed change and bring each change to the City’s attention. 
Changes to the project that are incorporated into the construction drawings that were not 
clearly listed or identified as a proposed change shall not be considered an approved 
change. Should conflicts exist between the originally approved project plans and the 
issued construction drawings that were not explicitly identified as a proposed change, the 
plans approved as part of the Planning Department Review, including any Conditions of 
Approval, shall prevail. 

9.  Indemnification. The Applicant agrees, at his or her sole expense, to defend, indemnify, 
and hold harmless the City, its public officials, officers, employees, and assigns, from any 
liability; and shall reimburse the City for any expense incurred, resulting from, or in 
connection with any project approvals. This includes any appeal, claim, suit, or other legal 
proceeding, to attack, set aside, void, or annul any project approval. The City shall 
promptly notify the Applicant of any legal proceeding, and shall cooperate fully in the 
defense. The City may, at its sole discretion, participate in any such legal action, but 
participation shall not relieve the Applicant of any obligation under this condition. Should 
any party bring any legal action in connection with this project, the Superior Court of the 
County of Monterey, California, shall be the situs and have jurisdiction for the resolution 
of all such actions by the parties hereto. 

10.  Driveway. The driveway material shall extend beyond the property line into the public 
right of way to connect to the paved street edge. A minimal asphalt connection at the 
street edge may be required by the Superintendent of Streets or the Building Official, 
depending on site conditions, to accommodate the drainage flow line of the street. The 
driveway material and asphalt connection shall be identified on the construction drawings 
submitted with the building permit application. If a driveway is proposed to be sand set, a 
dimensioned construction detail showing the base material shall be included in the 
construction drawings. 

11.  Cultural Resources. All new construction involving excavation shall immediately cease if 
cultural resources are discovered on the site, and the Applicant shall notify the Community 
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Planning & Building Department within 24 hours. Work shall not be permitted to 
recommence until such resources are properly evaluated for significance by a qualified 
archaeologist. If the resources are determined to be significant, prior to resumption of 
work, a mitigation and monitoring plan shall be prepared by a qualified archaeologist and 
reviewed and approved by the Community Planning and Building Director. In addition, if 
human remains are unearthed during the excavation, no further disturbance shall occur 
until the County Coroner has made the necessary findings as to origin and distribution 
pursuant to California Public Resources Code (PRC) Section 5097.98. 

12.  Truck Haul Route. Prior to Building Permit issuance, the Applicant shall provide for City 
(Community Planning and Building Director in consultation with the Public Services and 
Public Safety Departments) review and approval, a truck-haul route, and any necessary 
temporary traffic control measures for the grading activities. The Applicant shall be 
responsible for ensuring adherence to the truck-haul route and implementation of any 
required traffic control measures. 

13.  USA North 811. Prior to any excavation or digging, the Applicant shall contact the 
appropriate regional notification center (USA North 811) at least two working days, but 
not more than 14 calendar days, prior to commencing that excavation or digging. No 
digging or excavation is authorized to occur on-site until the Applicant has obtained a 
Ticket Number and all utility members have positively responded to the dig request. (Visit 
USANorth811.org for more information) 

14.  Conditions of Approval. All conditions of approval for the Planning permit(s) shall be 
printed on a full-size sheet and included with the construction plan set submitted to the 
Building Safety Division.  

 Landscape Conditions  
15.  Tree Removal. Trees on the site shall only be removed upon the approval of the City 

Forester or Forest and Beach Commission, as appropriate; all remaining trees shall be 
protected during construction by methods approved by the City Forester. 

16.  Significant Trees. All foundations within 15 feet of significant trees shall be excavated by 
hand. If any tree roots larger than two inches (2”) are encountered during construction, 
the City Forester shall be contacted before cutting the roots. The City Forester may require 
the roots to be bridged or may authorize the roots to be cut. If roots larger than two inches 
(2”) in diameter are cut without prior City Forester approval or any significant tree is 
endangered as a result of construction activity, the building permit will be suspended and 
all work stopped until an investigation by the City Forester has been completed. Six inches 
(6”) of mulch shall be evenly spread across the inside the dripline of all trees prior to the 
issuance of a building permit. 

17.  Erosion Control in the Right-of-Way. Projects with a natural slope within the right-of-way 
immediately adjacent to the property where parking is not practical shall install jute 
netting and a drought-tolerant ground cover to manage post-construction erosion control. 
Plants installed within the drip line of trees shall be selected from the City’s “List of 
Compatible Plants Under and Around Native Trees” located in the Forest Management 
Plan. 

18.  Tree Protection Measures. Requirements for tree preservation shall adhere to the 
following tree protection measures on the construction site. 
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● Prior to grading, excavation, or construction, the developer shall clearly tag or 
mark all trees to be preserved. 

● Excavation within 6 feet of a tree trunk is not permitted. 
● No attachments or wires of any kind, other than those of a protective nature 

shall be attached to any tree. 
● Per Municipal Code Chapter 17.48.110 no material may be stored within the 

dripline of a protected tree including the drip lines of trees on neighboring 
parcels. 

● Tree Protection Zone -- The Tree Protection Zone shall be equal to dripline or 18 
inches radially from the tree for every one inch of trunk diameter at 4.5 feet 
above the soil line, whichever is greater. A minimum of 4-foot-high transparent 
fencing is required unless otherwise approved by the City Forester. Tree 
protection shall not be resized, modified, removed, or altered in any manner 
without written approval. The fencing must be maintained upright and taught for 
the duration of the project. No more than 4 inches of wood mulch shall be 
installed within the Tree Protection Zone. When the Tree Protection Zone is at or 
within the drip line, no less than 6 inches of wood mulch shall be installed 18 
inches radially from the tree for every one inch of trunk diameter at 4.5 feet 
above the soil line outside of the fencing. 

● The Structural Root Zone -- Structural Root Zone shall be 6 feet from the trunk or 
6 inches radially from the tree for every one inch of trunk diameter at 4.5’ above 
the soil line, whichever is greater. Any excavation or changes to the grade shall 
be approved by the City Forester prior to work. Excavation within the Structural 
Root Zone shall be performed with a pneumatic excavator, hydro-vac at low 
pressure, or another method that does not sever roots. 

● If roots greater than 2 inches in diameter or larger are encountered within the 
approved Structural Root Zone the City Forester shall be contacted for approval 
to make any root cuts or alterations to structures to prevent roots from being 
damaged. 

If roots larger than 2 inches in diameter are cut without prior City Forester approval or any 
significant tree is endangered as a result of construction activity, the building permit will 
be suspended and all work stopped until an investigation by the City Forester has been 
completed and mitigation measures have been put in place. 

SPECIAL CONDITIONS 
19.  Condition of Approval Acknowledgement. The Condition of Approval Acknowledgement 

form, available from the Community Planning and Building Department, shall be signed by 
the appropriate parties prior to the issuance of a building permit. A signed copy of the 
acknowledgement shall also be printed in the building plan set. 

20.  Copper Gutters & Downspouts Not Permitted. Copper gutters and downspouts are 
prohibited. If gutters and downspouts are required, an alternative material shall be used 
and shall be reviewed and approved by the Community Planning and Building Department 
prior to installation. 

21.  Right-of-way Encroachments. Prior to final inspection, the applicant shall remove the 
stone border around the flower beds and the path lights that are located in the public 
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right-of-way. 
22.  Artificial Turf Removal. Prior to the final inspection, the applicant shall remove the artificial 

turf in the front yard and replace it with an informal garden of native drought-tolerant 
plantings. 

 
Acknowledgment and acceptance of conditions of approval. 
 
 
______________________________  ___________________________ __________ 
Property Owner Signature   Printed Name    Date 
 
 
______________________________  ___________________________ __________ 
Property Owner Signature   Printed Name    Date 
 
 
______________________________  ___________________________ __________ 
Applicant Signature              Printed Name    Date  
 

PASSED, APPROVED, AND ADOPTED BY THE PLANNING COMMISSION OF THE CITY OF 
CARMEL-BY-THE-SEA this 13th day of March 2024, by the following vote:  
 
AYES:  ALLEN, KARAPETKOV, LOCKE, LEPAGE 
 
NOES:   
 
ABSENT:   DELVES 
 
ABSTAIN:    
 
 
APPROVED:    ATTEST: 
 
 
_________________________  _________________________ 
Michael LePage    Leah Young  
Chair      Planning Commission Secretary 

Docusign Envelope ID: B064AAEB-578F-45C5-A3C5-DFDF52D8783D

Brian Congleton 8/28/2024

MICHAEL J VORIS 8/30/2024

Roberta W Voris 8/28/2024
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August l 0, 2024 

Ma.roie Waflle 

Carmel Planning & Building Department 
Post Office Drawer C 
Carmel-by-the-Sea, Califomia 9392 l 

Re: The Voris 's Encroachrnent Penni t 

Dear Ms. Waffie: 

I own the Comstock house on the corner of Torres and 6th and l 

consider myself a neighbor of Hansel and Gretel. 

Asa fellow Comstock owner, l believe what the Voris's have 
done with the stone border on the planting beds outside their 
gates completely fits in with the neighborhood - especially with 
those cottages, since it repeats the theme of the garden inside 
their fence. 

Not onJy that, it retains the soil and water in that area on a bill.

PJease consider approving their encroachment permit.

Sineere] 
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August 11, 2024 

 

 

Marnie Waffle 
Carmel Planning and Building Department 
Post Office Drawer C 
Carmel by the Sea, Ca. 93921 

 
 

Regarding the Hansel & Gretel Encroachment 
 

Dear Marnie, 
 

I own a Comstock cottage in Hansel and Gretel’s neighborhood. I strongly urge the city to 
approve this encroachment permit for several reasons – not the least of which,  it fits in and 
enhances the neighborhood character. 
 
Because I own a house that can be greatly affected by drainage, that is a concern to me. 
Although this case wouldn’t affect me directly, I believe the rock border in question will 
keep both soil and water in place better than an asphalt berm would. 
 
Unlike the recent encroachment permit application, the area in question does not add to 
the Voris’s yard, it merely enhances the view of Hansel and Gretel for both residents and 
tourists alike. 
 
Regards, 
 
 
Carole Lutz 
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August 10, 2024 
 
 

Marnie Waffle 
Carmel Planning & Building Department 
Post Office Drawer C 
Carmel-by-the-Sea, California 93921 
 
Re:  Voris Encroachment of stone border 
  

 
Dear Ms. Waffle: 
 
I am the next door neighbor to Hansel and Gretel on Torres Street. 
 
I understand the Voris’s have applied for an encroachment permit to keep the stone border 
around their streetside verge. 
 
I strongly support the approval of this as I believe it fits the neighborhood character and 
certainly Hansel & Gretel’s character. Literally huge amounts of people walk up our street 
daily to see those houses. I believe the area in question adds to their enjoyment - not to 
mention mine as a resident of Carmel-by-the-Sea and the neighbor. 
 
Also, our street is quite sloped and this stops water and soil from running down the street. 
 
Sincerely, 
 
Diana Bearman 
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Marnie R. Waffle <mwaffle@ci.carmel.ca.us>

Yes on Encroachment for Hansel & Gretel

Marnie R. Waffle <mwaffle@ci.carmel.ca.us> Mon, Aug 12, 2024 at 8:26 AM
To: "Marnie R. Waffle" <mwaffle@ci.carmel.ca.us>

---------- Forwarded message ---------

From: Gael Gallagher <REDACTED>

Date: Sun, Aug 11, 2024 at 9:20 AM

Subject: Yes on Encroachment for Hansel & Gretel

To: <mwaffle@ci.carmel.ca.us>


Dear Ms. Waffle,


As a tour director and owner of CARMEL WALKS  since 2012 , I would like to offer my opinion to urge the Carmel City
Council to approve the encroachment permit for Hansel & Gretel.


The Carmel Stone border in question enhances the gardens, the neighborhood  and clearly points out to the enchanted
visitors where they should stand/ walk to take pictures. 


This is a “must see “ stop on the popular CARMEL WALK.


Mike & Bobbie keep this iconic property beautiful and available for the visitors eye.


I also noticed they removed the arbor over the Hansel gate so pictures could be better composed of these iconic
cottages. 


Anything that enhances residents and visitors experience should be important to the city.


Again I am hoping for approval to keep that lovely stone border.


All smiles,


Gael Gallagher


www.Gaelgallagher.com

www.Carmelwalks.com
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August 18, 2024


To: Marnie Waffle at mwaffle.ci.carmel.ca.us


Dear Ms. Waffle,


I am writing in regard to the Hansel and Gretel property on 
Torres in Carmel.


I am local working artist on the Monterey peninsula. I am a 
licensed contractor and decorative painter.  Because of my profession, I 
have had the opportunity to see a wide variety of homes on the 
peninsula. I am exposed daily to numerous examples of tasteful and 
not-so-tasteful landscape designs.


I feel the stone border around the plants on the outside of Hansel 
and Gretel’s fence fits in with the character of neighborhood and is a 
perfect addition to the view of that famous cottage. 


From a practical standpoint, the border also appears to retain 
water and soil well, which I assume the neighbors and the city 
appreciate.


Sincerely,  Lisa Haas


                     Lisa Haas
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August 10, 2024 

Marnie Waffle 
Carmel Planning & Building Department 
Post Office Drawer C 
Carmel-by-the-Sea, California 93921 

Re:  Encroachment for the Voris’s DS23-217  
Condition No. 21 (remove stone border) 

Dear Marnie: 

I live on Torres Street two doors from Hansel and Gretel. 

I  support allowing the encroachment permit for the stone border around the front 
plantings. An asphalt berm wouldn’t be as attractive as what is there now; and, as our 
street is on a slope, the existing border keeps soil and water in place better.  

We witness Hansel and Gretel getting a huge number of tourists daily.  In addition to the 
historic houses, the landscaping (both inside the yard, and outside) adds greatly to the 
public enjoyment of the property. 

The City must surely see an advantage to maintaining these plantings and their border also.  

Sincerely, 

 
 

Rebecca Henderson
925-216-7734
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August 11, 2024 
 
 

Marnie Waffle 
Carmel Planning & Building Department 
Post Office Drawer C 
Carmel-by-the-Sea, California 93921 

 
Re:  Encroachment Permit for Hansel and Gretel 

  
 
Dear Marnie: 
 
I own a Comstock house on Junipero in Carmel-by-the-Sea. 
 
As a fellow Comstock owner,  I believe the way the border in question repeats the theme of 
the garden inside the fence fits with the neighborhood character, and especially with the 
character of Hansel and Gretel. It’s certainly looks better than what was there before and 
better than a rolled asphalt berm - not to mention it solves any drainage issues. 
 
I would hope you would consider approving this encroachment permit. 
 
 
Sincerely, 
 
Stephanie Ager Kirz 
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CITY OF CARMEL-BY-THE-SEA
CITY COUNCIL

Staff Report 

October  1, 2024
ADJOURNMENT

TO: Honorable Mayor and City Council Members 

SUBMITTED BY: Nova Romero, City Clerk

APPROVED BY: Chip Rerig, City Administrator

SUBJECT: Correspondence Received After Agenda Posting 

RECOMMENDATION:

BACKGROUND/SUMMARY:

FISCAL IMPACT:

PRIOR CITY COUNCIL ACTION:

ATTACHMENTS:

Correspondence #1
Correspondence #1
Correspondence #2



9127124,11:13AM Carmel-bythe-Sea Mail - Fwd: Pedestrian Pathway

ey'
Carmel-
by-the-Sea Nova Romero <nromero@ci.carmel,ca.us>

Fwd: Pedestrian Pathway

Ghip Rerig <crerig@ci.carmel.ca.us>
To: Nova Romero <nromero@ci.carmel.ca.us>
Cc: Brandon Swanson <bswanson@ci.carmel.ca.us>

Please send to the entire CC. Thank you.

Take good care

Chip Rerig, City Administrator
City of Carmel-by-the-Sea
831.620.2058

Fri, Sep 27 ,2024 at 9:07 AM

Otyof Cannel-BpThaSea

sEP 27 2024

Office of the Clty Clerk

Forwarded message
From:Jim Beck
Date: Fri, Sep 27
Subject: Pedestrian PathwaY
To: Dave Potter <dpotter@ci.carmel.ca.us>, Jeff Baron <jbaron@ci.carmel.ca.us>

Cc: Chip Rerig <crerig@ci.carmel.ca.us>

Gents,

I see the Council has on its agenda next week a resolution to authorize Chip to proceed with an engagement with Sharp

Engineering to fix the pathway on San Antonio between 2nd & 4th. We strongly encourage addressing this eyesore to

"n1-ry 
to our'"charming' town, clearly a need from an aesthetic point of view; but just as importantly from a safety

perspective. As we liJe a bit further north on San Antonio we see the hordes of pedestrian traffic to/from the golf outings,

not all participants of which are sober, many of which use the street hindering traffic, as that stretch of pathway provides

risks they avoid, or perhaps some day they use the pathway and we end up with a lawsuit for medical bills.

Let's finally get this fixed.

Jim Beck

Sent from my iPad

ffi

https://mail.google.com/mail/u/0/?ik=3eS1736"rr*r;",,v=pt&search=all&permmsgid=msg-f:1811366026934420947&simpl=msg-f:181't366026934420947
111
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9l3ol24,2,07 PM Carmel-by-the-Sea Mail- CaIHDF public comment re agenda item 5 for 10/2 Council meeting

tcI
Nova Romero <nromero@ci,carmel.ca.us>tsi

Carmel-
by-the-Sea

CaIHDF public comment re agenda item 5 fo ncil meeting

James Lloyd <james@calhdf.org> Mon, Sep 30,2024 al2:03 PM
To: dpotter@ci.carmel.ca.us, kferlito@ci.carmel.ca.us, adramov@ci.carmel.ca.us, letsgocarmel@gmail.com,
jbaron@ci.carmel.ca.us
Cc: cityclerk@ci.carmel.ca.us, planning@ci.carmel.ca.us, crerig@ci.carmel.ca.us, bpierik@ci.carmel.ca.us,
bswanson@ci.carmel.ca.us

Dear Carmel-by{he-Sea City Council,

Please see attached CaIHDF's public comment regarding agenda item 5 for the October 2, 2024 Covncil meeting, the
proposed amendment to the City's Housing Element, as well as a legal case cited ln the comment.

Sincerely,

James M. Lloyd
Oirector of Planning and lnvestigations
California Housing Defense Fund
james@calhdf .org Ofy o, CarnelBy-Thss€o

sEP g 0 2024

Oflice ot *le City Ctsrt

2 attachments

-1 Carmel - city-Owned Sites - HE Letter.pdfJ zstK

-r CaIHDF v LCF compressed(1Xl ).pdfJ eoaar

httpsr/mait.googte.conVmaiUu/O/?ik=3e51736a27&view=pt&search=all&permmsgid=msg-f:'1811656429746783766&simpl=msg-f:1811656/'297467A3766 111

I
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'***ELE?;y*-,"

CATIFORNIA HOUSING DEf ENSE FUND V. CITY OF I.A CAftADA FTINTRI
Case Number: 23STCP02614 [Related to Case No.23STPC02575l

DGE
Dava

nAR 04 202t-;Hffm,,.
Hearang Date: March 1, 2024

ORDER ON PETITIONS FOR WRIT OF MANDATE AND COMPTAINT5 TOR

DECI.ARATORY RETIEF

Under the Housing Accountability Act (HAA), Government Code: section 65589.5, a municipality
may not "disapprove" a qualifying affordable housing proiect on the grounds it does not comply
with the municipality's zoning and general plan if the developer submitted either a statutorily
defined "preliminary application" or a "complete development application" while the city's
housing element was not in substantial compliance with state law. (See 5 55589.5, subds. (d)(5),

(nXS), (oXf ).) fhis statutory provision, colloquially known as the "Builder's Remedy,"

incentivizes compliance with the Housing Element Law by temporarily suspending the power of
non-compliant municipalities to enforce their zoning rules agairst qualifling affordable housing
proiects.

Respondents, the City of La Canada Flintridge, the City of La Cafrada Flintridge Community

Development Department, and the City of La Canada Flintrid8e City Council (collectively,

Respondents or the Citv) determined Petitioner 600 Foothill Owner, L.P.'s (600 Foothill)
proposed mixed-use development did not qualify for the Builder's Remedy. Petitioner 600

Foothill, Petitioner California HousinB Defense Fund (CHDF), and Petitioners-lntervenors the

People of the State of California, Ex. Rel. Rob Bonta and the California Department of Housing

and Community Development (HCD)(collectively, lntervenors), cfiallenge Respondents'

decision.

The petitions are Branted. The court orders a writ shall issue directin8 Respondents to set aside

their May L, 2023 decision finding 600 Foothill's application does not qualify as a Euilde/s

Remedy pr )iect and to process the application in accordance wi:h the HAA.

JUDICIAT NOTICE

500 Foothill's Request for Judicial Notiee (R,N) filed November 8. 2023 is denied as to Exhibit A

and Erant:d as to Exhibits B through F. Respondents' obiections to Exhibits B through F are

overruled. Respondents' objections 1 and 4 are sustained to the extent they pertain to Exhibit

A.

' All further undesitnated statutory references are to this code.

Page 1 of 39
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Respondents' RJN in support of its opposition to the 600 Foothill petition is granted as to all
referenced exhibits except as to Exhibits D-3, V and BB.2

600 Foothill's Reply RJN of Exhibit AA is granted.

CHDF's RJN of €xhibits A through D is granted.

Respondents' RJN in suppoft of its opposition to the .HDF petition is granted as to aIreferenced exhibits except as to Exhibit D-3 and v. Except as to Exhibits D-3 and V, theobjections of lntervenors and CHDF are overruled.

For all RJNs, the court does not iudicialy notice any particurar interpretation of the records.Nor does the court judiciallv notice the truth of hearsay statements wathin the judicially noticedrecords.

EVIDEMNARY OBJECTIOI{S, MOTION IN ,M,NE ANO CODE OF CIVII, PR(,.EDURE SECT,ON1094.5, SUEDtVtSloN (El

Preliminariry, the court finds none of the parties' evidentiary objections are materiarto thedisposition of any cause of action or issue. The court nonetheress rures on the objections forcompleteness The court notes it is not requrred to parse througtr ronB nafratives withgeneralized objections. The court may overrure an objection irthe materiar objected to contaansunobjectio-nabre materiar. The parties make many objections to murtipre sentences where muchor some of the materiar is not objectionabre. (see Fibreboard paper products corp. v. East 
'ay

Union of Machinists, t-ocal 1304, United Steelworkers -. . Og*f 227 Cal.App.2d 675,712.1

500 Foot ill's Obiections

Declaration of Lynda-Jo Hernandez: All objections are overruled.
Declaration of Kim Bowan: All objections are oru"rf"J"r."pt 3, 12 and 17.Declaration of peter Sheridan: All objections ar" orur*Ua.-'
Declaration of Keith Eich: All objections are overrrtuO. 

- --
Declaration of Susan Xoleda: All obiections are overJed.
Declaration of Teresa Walker: All objection, .r" or"rrul"d except 3, 11, 17, 2G and 29.Declaration of Richard Gunter lll: All objections are or"rirt"l 

"r.upt 
5-8 and 14_20.

I contrary to 500 Foothifis assertion, Respondents did not request judiciar notace of Exhibit A tothe Koleda declaration. GOO Foothill and fn,"ru,,or, 
"pp"., 

-.orr".t_n"rpondents 
did not

:::,Itr:*:['r:;';? *'* the Koleda declaration. n..*ai"erv, the court .""".i irii.Irrv

Page 2 of 39
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Declaration of Melinda Coy: All oblections are overruled.
Reply Declaration of Garret Weyand: All objections are overruled except 3, 4, 7 and 8.1

CHDF's Obiections

Declaration ofTeresa Walker: All objections are overruled except 2,4 and 5.

Declaration of Susan Koleda: All objections are overruled.
Declarations of Eich, Bowman, Gunter lll and Hernandez are all overruled as discussed inlro.

Respondents' Motion ,n limine to Exclude lssues or Evidence (filed February 5, 2024) is denied.
Respondents do not demonstrate 500 Foothill has submitted any evidence concerning
"infeasibility" of the project that is outside of the administrative record. Respondents do not

require discovery to respond to 600 Foothill's infeasibility arguments given such arguments are

based entirely on the administrative record. (See 5 55589.5, subd. (mXU; Code Civ. Proc',

I 1094.s, subd. (e).)

Section 65589.5, subdivision (m)(1) in the HAA specifies "[alny action brought to enforce the
provisions of thrs section shall be brought pursuant to Section 1094.5 of the Code of Civil

Procedure. . . ." Accordingly, the HAA causes of action are subiect to the limitations on extra-
record evidence in Code of Civil Procedure section 1094.5, subd. (e). Nonetheless, the HAA

causes of action involve questions of substantial compliance with the Housing Element Law,

governed, at least in part, by Code of civil Procedure section 1085. (see e.9., I 65587, subd.

(dX2).) Code ol Civil Pro€edure section 1094.5, subdivision (e) does not apply to a cause of
action governed by Code of Civil Procedure section 1085.

The parties have neglected to suggest which parB of their declarations are subiect to Code of

Civil Procedure sections 1094.5, 1085 or both. The parties also have not moved to augment the

administrative record pursuant to Code of Civil Procedure section 1O94.5, subdivision (e). Under

the circumstances, the court will admit and consider the parties' declarations despite the court

i The declaration is properly submitted to respond to the defense of unclean hands and

allegations of "manipulation of the HCo approval process" discussed in Respondents'

opposition brief.

Page 3 of 39

Respondents' Obiections to 500 Foothill's Evidence

lntervenors' Obiections

Declaration of Susan Koleda: All objections are overruled.

Motion /n tlmine

Code of Civil Procedure section 1094.5. Subdivision (e)
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having made no order to augment the record.4 The court notes, however, even if the court
excluded all the extra-record evidence submitted, incruding the rengthy Koreda decrarations
the result here would not change.

BACXGROUND

The Housing Element Laws

"ln 1980, the Legisrature enacted the Housing Erement Law, ,a separate, comprehensive
statutory scheme that substantialrystrengthened the requirements of the housing erementcomponent of rocar generar grans.' " rMortinez v. city or crovis (2023) go car.Apri,t,ls3, izr-222 lMoftinezl.)

A housing erement wathin a generar pran musl incrude certain components, incruding, but notlimited to: an assessment of housing needs and the resources avairable and constraints tomeeting those needs; an inventory of sites available to meet the locality,s f,orrins;""1i 
"tdifferent income revers, incruding the ReSionar xorrirg Ne"a, arocation (RHNA); a statementof goals, quantified ob.iectives, and.poricies to .ttir,..tir"iylr.ther fair housinS; and a schedureof actions to address the housing element,s goals anJ oUiJ.tir"r. (g 65583, subds. (a), (b), (c).)

"A municiparity must review its housing erement for the appropriateness of its housing goars,objectives, and poricies and mu.st revise the housing erement in accordance with a statutoryschedule' (s 6ss88, subds. (a), (b).) The intervar beiween the due dates for the revised housingelement is referred to as a planning period or cycle, *,.i ,rr"f fv i, eight years.,, lMortinez,supro, 9O Cal.App.5th at 22l-2ZZ.l

"Eefore revising its housing erement, a rocal government must make a draft avairabre for pubriccomment and, after comments are received, submit the draft, as revised to address thecomments, to the Department.of Housing and Community Development 
f XCOt. fE siSaS, suUO.(bxr); see 5 65588 [review and revision o1 r,orring 

"tu;niby to.at gorernmentr.) After a draftis submitted, the HcD must review it, consider anf writt* crm.ents trom any pubric agency,group, or person, and make written findings as to whether the draft substantialv .oipr"i* *i,t,the HousinS Element Law' (g 655E5, subds. (bx3), rci ror, . . . .r Ifll rf the HCD finds the draftdoes not substantially complv with the xorii"g ii"r."iirr, ,r'" local government must either(1)change the draft to substantiary co.prv orjzi 
"aox 

t]ie araft without changes aronS with aresolution containinB findings that exprain itt u"rLrit,riit" iraft substantia[y compries withthe law. (5 65585, subd. (tl.l,, (Mortinez, srprr, SO C;f_Ap;.i,t ., ,rr-rrZ.)

'At the conclusion of the hearing, the parties agreed the court could consider all of theevidence before it without re,ard to code of ciiir ,-."arr" r"o"n 1094.5, subdivision (e)! See section 655g0, et seg.
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Under the Housing Element Law, the City had a statutory deadl ne of October 15, 2021 to adopt
a substantially compliant 6th cycle housing element. (AR 443.) The City submitted its draft
housing element to HCD on that day. (AR 443.)

On December 3, 2021, HCD informed the City while the dratt "addresses many statutory
requirements," to comply with the Housing Element Law, signif cant revisions were requir€d.
(AR 443, 445-453.) HCD identified fourteen areas within the first version of the City's draft
housing element that required specific programmatic revisions, organized into three broad
categories-housing needs, resources, and constraints; housing programs; and public
participation. (AR 445-453.) As examples, HCD found the draft lousing element lacked a

sufficient site inventory analysis identifying potential sites for housing development distributed
in a manner to affirmatively further fair housing, or an inadequate site inventory of the City's

vacant and underutilized sites to meet the City's RHNA determination. (AR 445-447.l

Ten months later, on October 4, 2022, the City adopted its 2021-2029 housing element
(October 2022 Housing Element). (AR 4504-4508,4509 lHousing Elementl.) The City thereafter
submitted its adopted Housin8 Element to HCD for review. (AR 5263.)

on December 6, 2022, HCD informed the city "ltlhe adopted hcusing element addresses most

statutory requirements described in HCD's Iprior] review; however, additional revisions are

necessary to fully comply with State Housing Element taw." (AR 5263 [referencing a May 26,

2021 reviewl.) HCD's findings of non-compliance for the October 2022 Housing Element are

discussed further in the Analysis section infro.

Page 5 of 39

The Citv's October 2021and October 2022 Draft Housinp Elements. and HCD,S FindinEs the City
Had Not Attained Substantial Compliance with the Housins Element Law

600 Foothill's Preliminarv Apolication

On November 10, 2022-after the City's adoption of the October 2022 Housing Element but
before HCD's December 6, 2022 review-600 Foothill submitted the Preliminary Application

seeking the City's approval to construct a mixed-used proiect on a site located at 600 Foothill

Boulevard, which is currently occupied by two vacant church buildings and a surface parking lot
(AR 5241.) 600 Foothill proposed to build 80 apartments on the site, 16 of which (or 20 percent)

would be reserved for persons earning less than sixty percent ofthe area median income (the

Project). (AR 5243.) 600 Foothill's Preliminary Application explained "given that the City

continues to have a Housing Element that is out of compliance with state law," 600 Foothill

proposed the Pro,ect as a Builde/s Remedy pro.iect pursuant to section 65589.5, subdivision

(d)(5) meaning the Pro.iect was not required to account for the Gty's zoning ordinance or
general plan land use designation. (AR 5235.)
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The Citv Staff Ackno ledse Chanpes to the ober 2 2 Housine Ele ment Are N ecessa ry to
Com h CD's F s

r

nce ith h H

The City's Director of Community Development, Susan Koleda, acknowledged on January ll,2023 in an emair communication that "IalI additionar changes to the Housing Erement have yet
to be determined but wiI rikery require additionar Ipranninf commission/city councirl
approval." (AR 12894.) At the city's Janu ary 12,2023 planning commission meetint, iity ,t"ffacknowledged revisions were required for,,the Housing Elem-ert to ue in conformance,, withapplicable raw. (AR 5274-5275.) Director Koreda arso stated in a February 9, 2023 emaircommunication that "additionar crarifications were required,,tc the october 2022 HousingElement, and "[t]he additionar information wiI be incorporateci into a revised Housing Erement,schedured to be adopted by rhe city councir on February 2 L,2g23. rrwil then be submined toHCD for review as a third submittal.,,(AR 13011.)

Th ci o
Sub nt I Com

Fe usr em n Fa il to n

men Law
rti " tts

on February 21,2023, the city adopted its third revised housing element which addressed thedeficiencies to the october 2022 Housing rtement iuentinel uy xco. (AR 6274-6279.) rn itsresolution adopting the revised housing erement, the city iouncit stated it ,.certifies that thecity's Housin8 Erement was in substantiar compriance *iinltate Housing Erement raw as of theoctober 4' 2022 HousinS Erement adopted by the city councir. . . ." (AR 6274.) Despite use ofthe word "certifies" in the city's resorution, dir..to, iotuJ. opined at the February 21, 2023councir meeting that the "consensus" from ttre city lttorney, the city,s consultants, and HcDwas that "self-certification" of the city's housing erement ,i, no,.n option.,,(AR 6207_620g;see also opposition to rntervenors 1g:1g-21:7 1;*rongry accuse . . . of,back-dating, and ,serf-
certifyinB'"1.)

At the time the city adopted its third revised housrng erement o., February 2L,2023,it had notcompleted the rezoning required by the Housing ef"r.nt f.*. Accordingly, on April 24, 2023,HCD found, arthough the February 2023 housinjerement Jdressed the previousry identifieddefrciencies in the october 2022 Housing e teme-nt, and mJmost of the statutoryrequirements of state Housint taw," the city was not in sulstantiar compriance with theHousing Erement Law because the cityr_dopied trre reirua-ry zoz3 housing erement more rhanone year past the statutory due date of october 75, 2021and the City haino;;";;;;,,,statutorily required rezoning. (AR 6297-6300; ,"" .to an iiio-7171.) As a resutt, HCD foundthe city courd not be deemed in substantiar compti"n.e witi sta:e raw unt,7 it compreted a,required rezones. (AR 5297-6300; see g_65588, suU. tettatiixiiir. [,,A jurisdiction that adopts ahousing erement more than one year.after th"*.,r,o.v j""-jrin:. 
. . sha, not be found insubstantial compriance with rhis articre untir it rras comprliJ tne reroninS required by,, theHousing Element Lawl.)

ln its April 24, ZO23letter, HCD also opined that ,,a localjurisdict on cannot ,backdate,
compliance to the date of adoption of a housing 

"r"r"ni;, "na 
t..,e city was not in substantial
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On February 70,2023, in response to 600 Foothill's Preliminary Application, the City issued an
incompleteness determination (the First lncompleteness Oetermination) requesting additional
detail on several issues. The First lncompleteness Determination did not allege any
inconsistencies between the Project and the City's zoning ordinance and general plan. (AR

5276-5279.t.Petitioner supplemented itr application materials in response to the First
lncompleteness Determination on April 28, 2023. (See AR 6305, 7095-7096,7752-7133,7t69,
7166, 8050-8050.)

On March 1,2023, the City issued a second incompleteness determination (the Second
lncompleteness Determination). The Second lncompleteness Determination advised 600
Foothill the Builder's Remedy did not apply to the Proiect makin8 the Preliminary Application
incomplete for its failure to comply with the Citfs general plan zoning laws and residential
density limitations. (AR 6280{28f ; see AR 7176.)

On March 9, 2023,600 Foothill appealed the Second lncompleteness Determination. (see

5 55943, subd. (c); AR 6282-5287, AR 12926.) ln support of its appeal, 600 Foothill provided a

letter from its attorney explaining 500 Foothill's position the City Council's failure to grant the
appeal would constitute a violation of the HAA. (AR 6304-6462, 6317 ["flouts the law"].)

The City Council heard 600 Foothill's appeal on May 1, 2023. The City Council voted
unanimously to adopt Resolution No. 23-14, denying the appeal and upholding the Second

lncompleteness Determination (the May 1,2023 Decision). (AR 7151-7150, AR 7161-7168.)

On June 8, 2023, HCO sent the City a Notice of Violation advising the city it violated the HAA

and Housing Element Law by denying 500 Foothill's appeal. (AR 7170'7175.) HCD summarized

the alleted violataons:

The City cannot 'backdate' its housinS element compliance date to an earlier date

so as to avoid approving a Builder's Remedy appllcation. ln short, the October 4,

2022 Adopted HousinS Element did not substantially comply with State HousinS

Element Law. regardless of any declaration by the City. Therefore, the Builder's

Remedy applies, and the City's denial ot the Project application based on

inconsistency with zoning and land use desi8nation is a violation of the HAA. (AR

7t70,1

compliance with the Housing Element Law as of Octobe t 4, 2022, notwithstanding its
"certification" in the City's February ZL, ZO23 resolution. (AR 6297-6299.)

The citv Determines 500 Foothill's Preliminarv Aoplication could Not Relv on the guilde/s
Remedv and the Citv Council Affirms the Decision
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e ete es th li onr d h ec

Su an tc

con tent with s

on May 26, 2023, the city informed 600 Foothi[ that its project apprication was comprete. (AR
7169.1 On tune 24,2023, the City advised 600 Foothill:

Zonine CodeandGeneral P lan

es zon n

[r]r remains the city's position (as affirmed by city councir on May 1, 2023) that the 2021-2029 Housing Element was in substantiar compriance widr state raw as of october 4, 2022.Based on that, staff reviewed the project for consistency with ttre Generar pran, appricabreprovisions ofthe Downtown Virage specific pran (Dvspi, the Zoning code, and the'densityproposed within the 2021-2029 Housing Element. tn aciordance with 0 0 65S89.5UX2XA),this letter serves as an expranation of the reasons that th; city considers the proposedpro,lect to be inconslstent, not in compliance, or not in conformity with theseaforementioned guiding documents. (AR 7176.)

mTh an H e5 e li c hHousinp Element Law

rit Proceedinss

6 The court accounted for its evidentiary rulings as to the evidence

on september 12, 2023, the city ad_opted a resorution compreting its re20ning commitmentsset fonh in its housing erement HcD reviewed the n,,rturirtl .nr, on November 17, 2023, sent aletter to the citv finding the city had "comptetud 
".ti;;; i; ,;dress requirements dercribed inHCO'S April 24,2023 review letter.,, (Coy DLct. f 1r, il. ;l--

on Jury 21, 2023, 600 Foothi, fired its verified petition for writ of mandate and compraint fordeclaratory and injunctive relief aBainst Responden", on trir rs, 2023, cHDF filed its verifiedpetition for writ of mandate and complaint ior aeirrrr*rv r"li"t. The court has related the twoactions and coordinated them for triar and regar urr"rrg. ii".orn denied Respondents,motion to consolidate the two actions.

on December 20, 2023, pursuant to a stipuration, rntervenors fired their petition for writ ofmandate and complaint for declaratory relief in ti. iHoi'plo."eoing.

For this proceedinE, the court has considered 500 Foothir,5 
'pening 

Brief, cHDF,s openinSBrief, tntervenors,opening Briel Responden,r,;;""-;;;dion briefs, G00 Foothi,,s ReplyBrief' cHDF',s Repry ,rief, rntervenors' Repry Erier tnu ai'rrttratrve record, the joint appendix,all requests for judiciat notice, and att aectarations iin.L j,nr'"rrr,u,,.1..
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STANDARD OF REVIEW

500 Foothill, CHDF and Respondents do not suggest the standard of review that applies to the
causes of action. lntervenors artue Code of Civil Procedure secion 1085, not Code of Civil
Procedure section 1094.5, applies to their petition.

Under Code of Civil Procedure section 1094.5, subdivision (b), the relevant issues are whether
(1)the respondent has proceeded without .iurisdiction, (2)there was a fair trial, and (3) there
was a prejudicial abuse of discretion. An abuse of discretion is established if the agency has not
proceeded in the manner required by law, the decision is not supported by the findings, or the
findings are not supported by the evidence. (Code Civ. Proc., g 1094.5, subd. (b).)

ln administrative mandate proceedings not affecting a fundamental vested right, the trial coun
reviews administrative findings for substantial evidence. Substantial evidence is relevant
evidence that a reasonable mind might accept as adequate to sJpport a conclusion lColilornio
Youth Authotity v. Stote Personnel Boord l2OO2l104 Cal.App.4th 575, 584-85), or evidence of
ponderable legal significance which is reasonable in nature, credible and of solid value. lMohilel
v. JonovicilL996) 5t Cal.App. th 267,305 n. 28.) Under the sub;tantial evidence test, "[c]ourts
may reverse an ladministrativel decision only if, based on the e'lidence . . ., a reasonable person

could not reach the conclusion reached by the agency." lSieno Club v. Colifornio Coostol Com.

(1993) 12 Cal.App.4th 602, 610.) The court does "not weigh the evidence, consider the
credibility of witnesses, or resolve conflicts in the evidence or in the reasonable inferences that
may be drawn from it." (Ooe v. Regents ol University of ColiJorn:o {2015) 5 Cal.App.Sth 1055,
1073.)

To obtain a traditional writ of mandate under Code of Civil Procedure section 1085, there are
two essential findings. First, there must be a clear, present, and ministerial duty on the part of
the respondent. Second, a petitioner must have a clear, presenL and beneficial right to the
performance ofthat duty. (Colifornio Ass'n lor Heolth Services o! Home v. Deportment ol Heolth
Services (2OO7l 148 Cal.App.4th 596, 704. ) "Generally, mandamus is available to compel a

public agency's performance or to correct an agency's abuse of discretion when the action
being compelled or corrected is ministerial." (AIDS Heolthcore Foundotion v. Los Angeles County
Dept. of Public Heolth lz0l7l 197 Cal.App.4th 693, 700.)

An agency is presumed to have regularly performed its official d.rties. (Evid. Code, $ 664.) Under
Code of Civil Procedure section 1094.5, the "trial court must afford a stronS presumption of
correctness concerning the administrative findings ." lFukuda v. City of Angels (1999) 20 Cal.4th

805,817.) A petitioner seekin8 administrative mandamus has th: burden of proof and must cite

Pursuant to the Los Angeles county court Rules (Local Rules), "[t]he opening and opposition
briefs must state the parties' respective posrtions on whether the petitioner is seeking
traditional or administrative mandamus, or both.,, (Local Rules, Rule 3.231, subd. (iXU.l The
parties must also provide their position on the standard of revi:w in their briefing. (see Local
Rule, Rule 3.231, subd. (iX3).)
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the administrative record to support its contentions. rsee.Arford v. pieno rlgrzr2 7 car.App.3d582, 591.) similarry, a petitioner "bears the burden of proof in a mandate proceeding broulhtunder code of civir procedure section 10g5." (cotifornio correctionor peoce officers Assn. v.state Personnel 8d. (19951 10 cal.4th trra, rrsa.j e reviewing court,,will not act as counsel toreither party to a lchaflenge to an administrative decision) and wil not assume the task ofinitiating and prosecuting a search of the record for any iurpose of discovering errors notpointed out in the briefs." lFox v. Erickson (19s0) 99 cai npp.za 740,742tcontext of civirappeal.)

" 'on questions of raw arising in mandate proceedings, Ithe coun] exerciseIs] rndependentjudgment.' . . . . tnterpretation of a statute or ,"grr.iioni, , ;restion of law subiect toindependent review.,, (Christensen v. Lightbourie (2017) 15 Cat.App.Sth 1239, 1251.)

ANATYSIS

P ti f Wri M -vi

Sta n dard of Review

dat ti sof H

600 Foothilr, CHDF, and rntervenors seek a writ of mandate to enforce the requirements of theHAA^against the city. Among other rerief, they seek. ,rri iir"oing Respondents to set asidethe City Council's ,decision, 
on May 1, ZOZ:, io Uis.pprove an apptication for a housingdevelopment proiect at 600 Foothi, Bourevard, il;;;ilg Respondent ro approve theapplication or, in the alternative, to process it in accordance with the raw.,,(cHDF pet. prayertl 1; see also 600 Foothill pet. prayer !1 3_5 and tntervenors pet. prayer f1 l-3.17

As noted, the HAA at section 55589.5, subdivision (m)(1) specifies ,,[a]ny 
action brought toenforce the provisions of this section sha[ u" urorgt i'prrJ*nt to section 1094.5 of the codeof Civil Procedure. . . ." Nonetheless, lntervenors aigr" iollor ciril procedure section 10g5,not code of civir procedure section 10g4.5, 

"pptie. 
iu.rur" nespondents have a ,,ministeriar

duty under the HAA to process the Foothill O;n.r,, AuilJui, Remedy application.,,(tntervenors, opening Brief 10:27; see sunset Drive iip. 
". 

io, U aedbnds (L9991 73Cal.App.4th 2tS, Z2'-ZZZ. [,,A writ of mandate may be tsued by . .orrt ,o .ompel theperformance of a duty imposed by law.,,l)

wtile.there is a cororabre argument code of civir procedure section 1085 appries to parts of theHM claims involving the Housing-Erement Law, given tne legistature,s crear instructions insection 55589.5, subdivision (mX1), the coun co-ncludes p"ii,on"rr, writ petitions to enforcethe HAA are all governed by Code of Civil p.o.uorr" ru.ii*- iosa.s

7 600 Foothil's writ claims under the HAA are afteged in its third through fifth causes of actionwhile CHDF's and tnteryenors, are alleged in theiriirst ."rr"l of .alon.
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The court's task "is therefore to determine whether the city'proceeded in the manner required
by law,'with a decision supponed by the findings, and findings supported by the evidence; if
not, the city abused its discretion." (colifornio Renters Legol Advococy ond Educotion Fund v.
City of Son Moteo l202Ll68 Cal.App.sth 820, 837.) The City "bear[s] the burden of proof that its
decision has conformed to all of the conditions specified in Section 65589.5." (g 85599.6.)

As noted, based on the circumstances, the court reaches the same result in its analysis even il
the petitions, or parts thereof, are governed by Code of Civil procedure section 1085. (See e.g.,
I65587, subd. (d)(2) [action to compel compliance with Housing Element Law ,,shall,,be

brought pursuant to Code of Civil Procedure section 10851.)The HAA claims raise legal
questions of statutory construction and concerns about Respondents' substantial compliance
with the Housing Element Law. The coun decides such issues independently, regardless of
whether Code of Civil Procedure section 1094.5 or 1085 governs. (See e.g. Mortinez, supro, gO

Cal.App.5th at 237.)

The Citv "Dis ooroved" the Builde/s Remedv Proiect

600 Foothill contends the City "disapproved" the Project, as the term ls defined in the HAA,
because the City "determined that the Pro,ect could not proceed because it believed the
Builder's Remedy was inapplicable." (600 Foothill Opening Erief 7:11-12.) CHDF and lntervenors
make the same ar8ument. (CHDF Opening Brief 21:25-28; lntervenors' Opening Brief 15:27-
16:3.)

The Euilder's Remedy, at section 65589.5, subdivision (d}(5) provides in pertinent part:

(d) A local agency shall not disapprove a housing development pro.iect. . . for very
low, low-, or moderate-income households . . . unless it makes written findings,
based upon a preponderance of the evidence in the record, as to one of the
following;

(5) The housing development proiect . . . is inconsistent with both the jurisdiction's
zoning ordinance and general plan land use designation as specified in any
element of the general plan as it existed on the date the application was deemed
complete, and the jurisdiction has adopted a revised housing element in
accordance with Section 65588 that is in substantial compliance with this article.
(Emphasis added.)

Thus, to prove their claim under the HAA and to proceed with the Project as a Builde/s
Remedy, Petitioners must show the City "disapproveId] a housing development project."

PaBe 11 ol 39

Attachment 2



($ 65589.5, subd. (d).)8 section 6s589.5, subdivision (hx6) provides to,, ,disapprove 
the housinB

development project' incrudes any instance an which a rocar agency does any of the foflowing:(A) votes on a proposed housing deveropment project apprication and the apprication is
disapproved, incloding any required rand use appiovars or enttflements necessary for thelssuance of a bullding permit . . . .,, (Emphasis added.)

Here, on May 1, 2023, the city councir denied petitioner,s appear of the second rncompreteness
Determination stating:

[Tlhe City Council of the City of La Caffada Flintridge hereby denies the appeal anduphords the pranning Division's March 1, 2023, iniompreteness determination forthe mixed use project at 600 Foothi, Boulevard, on the basis that the ,buirderrs
remedy' under the Housing Accountabirity Act does not appry and is not avairabrefor the project, and that the proJect did not ,vest,as 

a ,buirde/s r."r.ay, pro;".i
as alleged in the project,s SB 330 preliminary Application submission' daied
November 14, 2022, because the City,s Housing Element was, as of October 4,2022, in substantial compliance with the Housin; Element law. (AR 7f67.)

Notably, Director Koreda informed the city councir, prior to its vote on the appear, that .if theappeal is denied, the proiect wir be processed accoidingry as a standard, nonbuirder,s remedyproject " (AR 7103.) Thus, the city councir "voted,, on , 
-piopos"a 

housint deveropment projectapplication and determined the proiect courd not proceed Js a Buirde/s Remedy project-that
is, the Proiect would be subject to the City,s discretionary approvals,

The Legisrature has expressed its intent that the HAA ,,be interpreted and impremented in amanner to afford the fullest possible weight to the interest of, and tt,".ppror"f 
"nJ;;ffi"of, housing." (g 6s5s9.5, subd. (ax2xt); iorilornio Rente:rc Legor Advococy & Educotion Fund. v.City of son Moteo, supra,68 car'App.Sth at asa.1 rn aaoitron, ,,rars 

a basic principre of statutoryconstruction, 'include' is generally used as a word of enlargement and not of limitation. . . .Thus, where the word'incrude'is used to ruf", to rpJfiJitems, it may be expanded to coverother items." (Reo v. Elue shietd of Corifornio rzoral zzo iai"qpp.4th 1209, 1227.)Appryingthese canons of statutory construction, the court finds section 655g9.5, subdivision (h)(6)should be given a broad construction. Because the city courrcir made crear any required randuse approvars or entitrements wourd not be issued for the project, as a guilderrs n"i"iv "
project, the city councirs May 1,2023 decision fars wittrin tie xant broad definition of"disapprove."

8 lt is undisputed the project constitutes a "housing deveropment project . . . for very row, row-,or moderate'income househords" within the ,e"n1ng of the HAA. HcD advised the city onJune 8, 2023: "The project is proposed as an go-unit irixed-use proiect where 20 percent of theunits (16 units) w r be affordabre to rower-rncome torr"iotar. The residentiar portion equatesto approximatery gg percent of the project; therefore, ttre erolect quatifies as a ,housing
development project, under the HAA (Gov. CoOe, E SiSAg.S, subd. (h)(Z)(g)).,, (AR 717f.)Respondents develop no argument to the contrary.
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Respondents contend:

Respondents' narrow interpretation of the statute is unpersuasive. (See 9 65589.5, subd.
(a)(2Xt-).) While the City Council may not have voted to deny the conditional use permit,
tentative tract map, and tree removal permit, the City Council voted on May 1, 2023 and
determined the Pro.ject could not proceed as the project proposed-a Builde/s Remedy
project, Because the Pro.ject was proposed as a Builder's Remedy, the City Council's May 1,

2023 vote on the project application was a "disapproval" within the meaninB of the HAA.

Respondents also contend "[t]he City cannot as a matter of law approve or disapprove a
development project, including a proiect under the Euilder's Remedy, prior to conducting
environmental review under CEQA. . . ."e (Opposition to 600 Foothill 16:15-16.) Respondents

argue the HAA does not authorize the court "to order the City to accommodate CEQA review
after a possible finding by the Court of a violation of the HAA." (Opposition to 600 Foothill
16:25-26 [emphasis in original].)

'q CECIA refers to the California Environmental Quality Act at Public Resources Code section

21000, et seg.
to During argument, the City emphasized its reliance on section 65589.5, subdivision (mX1) its
language concerning finality-an action cannot be brought to enforce the HAA's provisions until
there is a "final action on a housing development project" and the City did not take final action
on the Project-it merely determined the Project could not be built as a Builder's Remedy
project and would be subject to discretionary approvals. As noted by 600 Foothill, an action to
enforce the HAA may be initiated after a municipality imposes conditions upon, disapproves or
takes final action on a housing project. The City made clear in its May 1, 2023 Decision that the
Pro.iect could not proceed as proposed as a Builder's Remedy project.
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600 Foothilldefined the "approvals" and "entitlements" it sought in its application
- namely, a Conditional Use Permit (USE-2023-0015), Tentative Tract Map 83375
(LAN 0-2023-0001), and Tree Removal Permit (DEV-202 3,0003). (AR 5285.) There
was no vote on Mav 1. 2023. on anv of these "required land use aoorovals" or
"entitlements" and, thus, . . . the "vote" needed under the HAA has not occurred.
(Opposition to 600 Foothill 19:22-25 [emphasis in original].)

Again, Respondents' arguments are unpersuasive-a city can disapprove a project without
having undertaken CEQA review. Nothing requires a city to undertake CEOA rcview before
deciding to disopprove a project. CEQA does not apply to "Iplrojects which a public agency
rejects or disapproves." (Pub. Res. Code, 5 21080, subd. (bX5).) "[l]f an agency at any time
decides not to proceed with a project, CEQA is inapplicable from that time forward." (Los Lomos

Lond Co., LLC v. City of Los Angeles l2OO9l177 Cal.App. th 837, 850.) Respondents do not cite
any language from the HAA that suppofts their position.ro
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while GEQA review is preserved by the HAA' nothint suggests a disapproval under the HAA
can occur only after cEoA review or that a court lacks authority to issue a writ to compel
complionce with the HAA, even if a Builder,s Remedy project is subiect to CEeA.ornpii.n...
Notably, a suit to enforce the HAA must be filed ,,no later than 9O days from,, projeci
disapproval. (5 65589.s, subd. (m)(1).)Furth€r, the HAA must ,,be interpreted ani impremented
in a manner to afford the fuflest possibre weight to the interest of, and the approvar andprovision of, housing." (g 65589.5, subd. (a)(2xL).) Respondents' interpretation ofthe HAA,
under which a disapprovar cannot occur prior to cEclA review. wourd hinder the approvar andprovision of housing. Accordingry, an agency may "disapprove" a project under the HAA beforeconducting any environmental review under CEQA, ani a petitione/s claim to enforce the HAAmay be ripe for consideration even if CEQA review has noi bu"n performed or completed.

Respondents' reliance on Sche,inger Brothers v. City of Sebostopot (2009) 179 Cal.App.4th7245, 1262lschellingerl is misplaced, Schellenger invilved a request to compel the cenificationof an environmentar impact rcpoft. schelringer did not hord that a[ craims under the HAA orother housint laws are unripe or cannot be filed until CEQA review is completed. The case didnot address cEcl./A in the context of a craim to enforce the Buirder,s nemeiy p,orrsion iniieHAA The case arso did not suggest a triar cour acks discretion to structure a writ issuedpursuant to the HAA in a manner that allows for CEqA review to be completed. "an opiiionis not authority for propositions not considered." rpeopre v. Knofier r2007r 4!car.4th 13g, 154_55.)

The court acknowredges sc her,inger advised the HAA "specificaIy pegs its appricabirity to theapproval, denial or conditional,approval of a ,housing 
development proJect, . , . which, aspreviously noted, can occur only ofter the EIR is rrniiira. (iiifo ar,O"fin"s, g r5ogo(a).),,(schellingeL supro, rr9 car.App.4th at 1262.) ruon.ti"r"rr, tt 

" 
court,s statement must beinrerpreted in the context of the issues befor" ttrat cor.t. a;cause the agency there had notdisapproved the project at issue, the Court,s reference to the ,denlal,, 

of a housingdevelopment project was a dictum. rn any event, as discussed, sch efiinger didnot decide thelegal question presented here-whether *r" citv "airapproJIu,, . ero;"a when at determined,through a vote of its citv councir, the Buirder's R;"dv ;;;;;t did not quarify for the Builder,sRemedy under the HAA.12

" See section 65589.S, subdivisions (e) and (o)(6).
tz Respondents indicate the City took action to pay for CEeA review of the pro.iect starting inseptember 2023' (opposition to.600 Foothirl rs'ri-ra t.itie st 

"ria"n 
oecr. Exh. JJI,) Bv thattime' however, the city councir had arready deteriir"o ii""n-;"ct courd not proceed asproposed pursuant to the Builder,s Remedy. tan ZfOZ; see afso AR 7176.) Respondents do notexplain the purpose of GECIA review.for a p-j"",,i" iiiv cJuncit tras determined could not beapproved consistent with the law. This.evid"n.. ao", no, rrf,po.t n".pond"nts, position theCity Council's May 1, 2023 Decision did not constitut" 

"; 
OiJJpp.or"f,, under the HAA.
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"Vestinc" of e Builde/s Remedv and th Date the Pro ect AoDlacation was Deemed
Comolete

Respondents assert the filing of a SB 330 preliminary applicatio.t does not "vest" the Builder's
Remedy because "when a city is determining whether it can meke the finding in subsection
(d)(5), it considers the status of its Housing Element os of the date the finding is mode."
(Oppositaon to 600 Foothill 23:11-13 [emphasis in original].)

The HAA defines "deemed complete" to mean that "the applicant has submitted a preliminory
opplicotion pursuant to Section 65941.1." (9 65589.5, subd. (hX5) [emphasis added].] Section
65589.5, subdivision (oX1) states "a housing development proje€t shall be subject only to the
ordinances, policies, and standards adopted and in effect when a preliminary application
including all of the information required by subdivision (a) of Section 65941.1 was submitted."
Construing these statutory provisions, along with section 65589.5, subdivision (d), the court
concludes a Euilder's Remedy "vests" if the local agency does not have a substantially
compliant housing element at the time a complete preliminary application pursuant to section
55941.1 is submitted and "deemed complete."

Respondents have not developed any argument the Preliminary Application, submitted in
November 2022, lacked the information required by section 65941.1 or was otherwise
incomplete within the meanin8 of the HAA. (See AR 5234-5246.:13 Thus, if the City's housing
element did not substantially comply with the Housing Element Law at that time (see analysis
inlrol,the Builder's Remedy "vested" when 600 Foothill submitted its Preliminary Application in
November 2022. r!

Respondents' reliance on subdivision (o) of the HAA is misplacec. Section 55589.5, subdivision
(o)(4) provides "'ordinances, policies, and standards' includes general plan, community plan,

specific plan, zoning, design review standards and criteria, subdirision standards and criteria,
and any other rules, regulations, requirements, and policies of a local agency." (Empasis added.)

't 500 Foothill's Preliminary Application used the form generated by the City. 600 Foothill
completed the form and included necessary attachments.

" 600 Foothill's Preliminary Application was "deemed complete,' within the meaning of the
HAA, when 500 Foothill submitted its application in November 2022. (See AR 5241-5245,7171;
see also Gov- Code SO 65589.5, subdivision (h)(5) and 65941.1.) During argument, Respondents
appeared to conflate the Preliminary Application with a formal proiect applacation.
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Based on the foregoing, Petitioners have demonstrated the City Council ,,disapproved,, the
Pro,ect with its May 1, 2023 Decision within the meaning of the HAA. Respondents do not show
the petitions are "unripe" because CEQA review has not been completed, or that CEQA review
is a prerequisite to the "disapproval" of a Proiect under the HAA. ln light of the court,s
conclusion, the court need not reach the parties' contentions regarding Colilornio Rente'5 v,
City Son Moteo (2021) 60 Cal.App.sth 820 and appellate briefing from that case. (See
Opposition to 500 Foothill l7:LO-28 [citin8 Sheridan Decl. Exh. EE and FFl.]
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The housing element is a mandatory element of the general plan. (g 65582, subd. (f).) Section
65589.5, subdivision (o)(1) precrudes Respondents from retroactivery apprying a housing
element to a Builder's Remedy project that "vested" before certification oi ttr" housing
element.

Respondents' vesting arBument is arso inconsistent with the HAA,s poricy of promoting housing.
(9 65589.5, subd. (a)(2)(L).) tf Respondents' position was correct, as a practical matter,no
housing developer would ever submit a builder's remedy application because of the uncenainty
about whether the proiect would remain eligible long enough to be approved.,, (CHDF Reply19:8-9.)

5O0 Foothill's preliminary Application was ,,deemed complete,,,for purposes of the HAA, inNovember 2022 when 600 FoothiI submitted its preriminary Apprication. rf the Euirder,s
Remedy applies (see inlrol, it therefore ,,vested. 

in November 2022.r

citTh dN e tn s al C lia n H in lemen Law ntilComoleted Rezonine

Petitioners contend the city's housing erement was not in substantiar compriance with theHousing Erement Law when 600 Foothifl fired its preriminary lpptication because the city hadnot completed the rezoning required by sections 65583, subdivision (cxlxA) and i".,# 
'

65583.2, subdivision (c). (See 600 toothiI openinS arbi ri.2r-za.] petitioners are correct.

Section 65588, subdivision (eX4XC)(i) states:

For the adoption of the sixth revision and each subsequent revision, a rocargovernment that does not adopt a housing element that the department h;found to be in substantiar compriance with- this article within rz6 a.v, oi ti"applicable deadline described in subparagraph (A) or (C) of prrrgrrpf,,ift ,i.ff
!!.ply ,rith subparagraph {A) of paragrapf, lit 

'of 
subdivision (c) of Section55s83 and subdivision (c) of section sslsi.z wiitin one year of the statutorydeadline to revise the housing element.

Section 65588, subdivision (e)(4)(C)(iii) states:

A jurisdiction that adopts a housing element more than one year after thestatutory deadrine described in.subparagraph (A) or (c) of paragraph tlt sr,irr noibe found In substantiar compliance wiitr itrts'arttcte-unflr lt has compreted the

15 Howevel the court reaches the same resurt in its anarysis berow even if the apprication wasdeemed comprete or "vested" anytime up to May r, 202i, the aate of city councirs decision_The City did not complete its required rezoning ,rtii S"p[.l", ti., 2023.(See g 655g8,subd. (e)(a)(c)(iii).)
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rezoning required by subparagraph (A) of paragraph (lf of subdivlsion (c) ol
Section 65583 and subdivision (cl of Section 65583.2. (Emphasis added.)r,,

Thus, the statute mandates the rurisdictton "shall not be found in substantial compliance,, until
completing the rezoning. (rbid.)17 The plain language of the statutory prohibition is not limited
to HCD; the prohibition therefore applies to the courts.

As applied here, the City's statutory deadline to adopt a substantially compliant 6th cycle
housing element was October 15,2O2L. (AR 443.)The City submitted irs draft housing element
to HCD on October 15, 202r. (AR 443.) Because the City failed to secure certification of its 6th
cycle housing element within 120 days of its statutory deadline of October 15, 2021 (see AR
443-4471, October 15, 2022 served as the City's deadline to complete its required rezoning.
(9 65583, subd. (cX1XA).) lt is undisputed the City did not complete the required rezoning until
September through November 2023.

Pursuant to the plain lanSuage of section 65588, subdivision (e)( XC)(iii), the City "shall not be
found" in substantial compliance with the Housint Element Law until the City completed its
rezonin8 in September through November 2023. As a result, the City did not have a

substantially compliant housing element when 600 Foothill submitted its Preliminary
Application to the City in Novembe( 2022; the Builder's Remedy therefore applies to the
Project.

t6 During argument, Respondents objected to the court's consideration of legislative history
referenced in the court's tentative order distributed prior to the hearing. The court relied 600
Foothill's RJN, Exh. D at 82 and Exh. E at 149. Respondents correctly arSued resort to legislative
history here is inappropriate given the plain language of the statute and lack of ambiguity. (See

River Gorden Retirement Home v. Fronchise Tox 8d. l20l0l186 Cal.App.4th 922,942.l.While the
parties later agreed the court could rely on all of the evidence that had been submitted by the
parties, the court nonetheless revised its decision to eliminate the discussion of legislative
history. Given Respondents' argument, there can be no claim the statute is unclear. "lf there is

no ambiguity, we presume the Legislature meant what is said and the plain meaning of the
language controls." Ubid.l
17 ln any event, as discussed infro, the court concludes the City did not adopt a substantially
compliant housing element until after 600 Foothill submitted its complete Preliminary
Application. Accordingly, even if the statutory bar of section 65588, subdivision (e)(4XCXiii)
does not apply to the courts, the court still concludes the Builder's Remedy applies to the
Proiect.
tr As noted supro in footnote 15, Respondents agree there is no ambiguity in the statute.
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Respondents do not challenge the plain language interpretation of section 65588, subdivision
(e)(4}(CX|ii).r8 Thus, they concede where an agency has failed to adopt a substantially compliant
housing element by more than a year after the statutory deadline to do so, the agency cannot
be found in substantial compliance with the Housing Element Law by HCD or a court until it

Attachment 2



completes its required rezoninS. gehulster Tunnels/pre-con v. Ttoytor Brothers, ,nc, (2003) 111
cal.App.4th 1328, 134s, fn. 16 [fairure to address point is "equivarent to a concession,,l.)

Respondents contend the "city courd not rezone until it had a Generar plan Housing Element
under Section 55860(c), Hc0 did not promurgate draft [Affirmativery Further Fair Hiusing]
requirements for the 6th cycre housing erement untir Aprir 23,2o2o, and did not promuriate
the final version untir Aprir 2021, onry six months before the then-existing deadrine (wittin
scAG) for submittinS a 6th RHNA cycre Housing Erement.,, (opposition to CHDF 8: 1i-15.)

Respondents' evidence does not demonstrate actions or omissrons of HcD or the southern
california fusociation of Governments (scAG) precruded the city from adopting a substantia[y
compliant housing erement or the required rezoning. oirector roreda advises the finar
affirmativery further fair housing requirements were avairabre by A gr 2027,and thecity,s
RHNA increased by onry two dwering units between March 22, 2021 and Jury 1, 2021. (Koreda
Decl. llll 20, 36.) As persuasively argued by rntervenors. the citv,,had sufficient time toaccommodate its RHNA aIocation, or at the very reast, the two additionar dwelring units addedbetween March and Jury 2021." (rntervenors' Repry re, rn. a.) Respondents arso do not show,with persuasive evidence, the,timing of HCD's promurgation of affirmativery further fairiousingrequirements prevented the city from adopting a subitantiary comptiant trousiig eh;eni.
Respondents arso argue section 65.588, subdivision (e)(a)(c)(iii),s rezoning requirement ,is
illegal, unconstitutionar, and unenforceabre" u"..rr"'jt,'li,-J Goyernment code specifica[ycontemplates that rezoning will occur after adoption oian amendment to a General plan,
including Housing Elements, . . . .,, (Opposition to f nt.r*oi s 17:79, t4:26-27.) Respondents,statutory argument is not fully developed, lacks sufficient analysis of governing f"gj pr,*ipl"r,and is unpersuasive.

Respondenrs who'y fail to exprain how section 55588, subdivision (e)(axcxiii) is ,,ilegar,, 
or"unconstitutional.,, At most, Respondents assert section GAS, subdivision (e)(ql(C)(iii)confricts with other statutes requiring consistency betw""ilh" .oning ordinances of a generarlaw city and its generar pran, and th" ,"qrire-eii rr.rr'r*ing o-oinances be amended ,,within

a reasonabre time" to be consistent with a generar pr"nii.ir, amended. (opposition tolntervenors 13:13-16 [citing g 55g5,g;.1

Respondents do not show a conflict between section 65588, subdivtsion (e)(a)(C)(iii) andsection 65960 0r any other statute. contrary to nespondeiis. assertion, a city courd comprywith both statutes. Thus, as argued by GOO Foothill, a .ity ."rfO Lpdate its zoningsimurtaneousry with the adoption of its housint erer.-* artv.orrd arso adopt a housingelement that is provisionarv certified by rico Jna ,n", ,rirlor"*ry comprete the rezoning,which is what occurred here. whire seciion osie8, rril;.n (exaxcxiii) may subject a city tothe Builde/s Remedy it if does not comprete i,r ."roning.i iie same rime adopts its housingelement, Respondents do not show such possiuiritv coniias *itr ,".tion 65860 or that the
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Legislature lacked the authority to impose such measures to encourage the development of
housing. re

Because the city had not completed rts required re2oning, the city's housing element was not
in substantial compliance with the Housing Element Law when 600 Foothill filed the preliminary
Application in November 2022. As a result, the city council prejudicially abused its discretion
when it found the Builder/s Remedy did not apply to the project in its May 1, 2023 Decision.

Did the Citv's Octobe r 2022 Housine Element Substantiallv C olv with the Housine
Element Law Without Consideration of Rezonins?

ln its May 1, 2023 Decision, the City Council found "the'builder's remedy' under the Housing
Accountability Act does not apply and is not available for the proiect . . . because the City's
Housing Element was, as of October 4,2022, in substantial compliance with the Housing
Element law." (AR 7157.) Petitioners contend the City Council's finding was a prejudicial abuse
of discretion. The court agrees. The October 4, 2022 Housing Element was not in substantial
compliance with the Housing Element Law.

Standard of Review- Substantial Compliance with Housins Element Law

1e Further, even assuming a conflict exist€d, Respondents do not explain why section 65860

would take precedence over section 65588, subdivision (eX XCXiii) under the specific
circumstances presented here (i.e., a statutory bar to attaining substantial compliance with the
Housing Element Law until rezoning is complete). (See Stote Dept. of Public Heolth v. Superior
Court (2.015l.50 Cal.4th 940,960-961. ["lf conflicting statutes cannot be reconciled, later
enactments supersede earlier ones Icitationl, and more specific provisions take precedence

over more general ones."l)
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"ln an action to determine whether a housing element complied with the requirements of the
Housing Element Law, the court's review 'shall extend to whether the housing element . . .

substontiolly complres with the requirements'of the law. (9 65587, subd. (b), italics added.)
Courts have defined substantial compliance as'octuol compliance in respect to the substance
essential to every reasonable objective of the statute,' as distinguished from 'mere technical
imperfections of form.' ICitations.] Such a review is limited to whether the housing element
satisfies the statutory requirements, 'not to reach the merits of the element or to interfere with
the exercise of the locality's discretion in making substantive determinations and conclusions
about local housing issues, needs, and concerns."' lMortinez, suprq 90 Cal.App.5th at 237.)

HCD is mandated by statute to determine whether a housing element substantially complies
with the Housing Element Law. (See e.8., 5 65585, subds. (i)-Ul; Health & Saf. Code I 50459,
subds. (a), (b).) Given HCD's statutory mandate and its expertise, HCD's determination of
substantial compliance with the Housing Element Law, or lack thereof, is entitled to deference
from the courts. (See HoJlmoster v. City ol Son Diego (1997155 Cal.App.4th 1098, 1113, fn. 13
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["we substantially rery on the Department of Housing and community Deveropment,s
interpretation [. . .] regarding compliance with the housing element law . . . .,,1; accord
Mortinez, supr4 90 Cal.App.Sth at 243 [,,courts generally will not depart from the HCD,s
determination unless ,it is clearly erroneous or unauthorized, ,,1.)

However, "HcD's housing erement compriance determinations are not binding on courts.,, (Seelntervenor Reply 10:2; see arso 600 FoothiI opening grief 1s:g-9.) The,rr"r .n-d .ppert"te .ourt,"'independentry ascertain as a question of raw wheiher the housing erement at issue
substantially complies with the. requirements of the Housing Element Law., . . .,, lMottinez,supro. 90 car'App.Sth at 237.)20 Thus, to be clear (and as noied during the hearing) the counhas not deferred to Hco concerning substantiar compliance-the issue is properry subject tothe court's independent review as a question of law.

Affirmatively Fu er Fa tnqtf

As background, HCD found the city's.october 2022 Housing Erement did not substantiarycomply with the city's duties under the Housing Erement LJw to anaryze how the housingelement will affirmatively further fair housing. ipeciticatty HCO wrote:

whire the erement now anaryzes census tracts and sites with a concentration ofaffordabre units (p. D71-73). it shourd stil discuss wh;ther the distribution of sitesimproves or exacerbates conditions. This is criticar 
"r,n".i ", to accommodatethe rower-income househords are onry rocated arong Foothi, Bourevard near the210 Freeway' rf sites exacerbate conditions, the erenient shourd inctra" progra;,to mitigate conditions (e.g. anti-displacement strategiesl ,nU prorot" in.Lrir"communities. (AR 5263-5264.)

HCD arso found "the erement must incrude a comprete assessment of fair housinS. Based on theoutcomes of that analysis, the element must add or .oaity progrrrr.- (AR 5264.)
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20 wh,e Mortinez advises " '[t]he burden is on the charenger to demonstrate that the housin'element . . . is inadequate,, (,6d.), the Haa proriOu, tie-ciif ,,Oear1s1 
the burden of proof thatits decision has conformed to all of the condn,"", ,r".it[j1" Section 65589.S,,, (g 65589.6; seealso 5 65s87, subd. (dx2) [city has burden or proorin ..iLn to comput compriance withrequirements of section 65583, subd. (c).1)-(i)1.) *,. p.ni"r'oo not address the ranSuaSe inMortinez or how it should be applied, ir ., li, i" itrir pr"..Jilng, rl," .orn concludes based onsections 5s589.6 and 65587, subdivision (d)(2) the drd"n;;o" Respondents to show the citycouncil's May 1, 2oz3 Decision compried with the Hae. suci a showing requires the city todemonstrate it attained substantiar compriance with ttre iousing Erement Law before 500Foothill's submitted its preriminary Apprication and it was ,,deemea 

comprete., The court notes

:"j,:ff[ff.X"":.:ver, 
it woutd ."i.h th" ,rrn" i"rr,,'i"L," 

"*^ if the initiat burden of proof
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Here, the October 2022 Housing Element discloses the sites identified by the City to
accommodate affordable housing are all located near the Foothill Freeway. (AR 5130.) ln this
context, HCD found the October 2022 Housing Element lacked sufficient analysis of the
relationship of the sites identified in the land inventory to the City's duty to affirmatively
further fair housing, i.e, whether the site inventory would improve or exacerbate fair housing
conditions. (AR 5263-5264.)

Respondents do not cite to any specific analysis in the October 2022 Housing Element
addressing the concern raised by HCD. (See Opposition to 500 Foothill 9:14 lciting AR 1741,
52031.) ln fact, neither AR 1747 nor 5203 demonstrate the October 2022 Housing Element
analyzed how the clustering of affordable housing near the Foo:hill Freeway would promote or
exacerbate fair housing. While Respondents now explain in the context of this proceeding why
the City clustered all affordable housing near the freeway (See Koleda Decl. 1l1l 9-16),

2r Section 8899.50, subd. (bXl) provides: "A public agency shall administer its programs and
activities relating to housing and community development in a nanner to affirmatively further
fair housing, and take no action that is materially inconsistent with its obligation to affirmatively
further fair housing." Compliance with the obligation is mandatory. (rd. at subd. (bX2).) The
statute defines "affirmatively further fair housing" as:

takinB meaningful actions, in addition to combating discrimination, that overcome
patterns of segregation and foster inclusive communities free from barriers that
restrict access to opportunity based on protected characteristics. Specifically,
affirmatively furthering fair housing means taking meaningful actions that, taken
to8ether, address significant disparities in housing needs and in access to
opportunity, replacing segregated living patterns with truly integrated and
balanced living patterns, transforming racially and ethnically concentrated areas
of poverty into areas of opportunity, and fostering and maintaining compliance
with civil rights and fair housing laws. The duty to affirmatively further fair housing
extends to all of a public agency's activities and programs relatinS to housing and
community development. (rd. at subd. (a)(1).)

PaEe 21 of 39

Housing elements must contain "an inventory of land suitable and available for residential
development, includinB vacant sites and sites having realistic ard demonstrated potential for
redevelopment during the planning period to meet the locality's housing need for a designated
income level"-the "sites inventory." (9 65583, subd. (aX3).) The sites inventory must be
accompanied by "an analysis of the relationship of the sites identified in the land inventory to
the iurisdiction's duty to affirmatively further fair housing." (lbd.) ln addition, each updated
housing element must include "a statement of the community's goals, quantified obiectives,
and policies relative to affirmatively furthering fair housing" (9 65583(b)(U), and must commit
to pro8rams that will, among other things, "Affirmatively further fair housing in accordance
with [Section 8899.501." (9 65583, subd. (cX10].)21

Attachment 2



Respondents were required to include that analysis in the october 2022 Housint Element. (see
S 6s583, subds. (a)(3), (b)(1), and (cX10).)?,

Respondents contend the "city undertook numerous outreach efforts to reach a varety of
economic groups, including via two housing workshops with 1g different stakeholder
organizations." (Opposition to 600 Foothill 9:10_12 [citing Koleda Decl. ill 38-50 and AR 389G_3900,46511.) Respondents do not cite any authority thaioutreach alone satisfies the city,sstatutory obrigations to include in it5 housing erement ,,an analysis 0f the rerationship of thesites identified in the rand inventory to the jurisdiction,s duty to affirmativery furtheifair
housing'" (9 55583, subd. (a)(3) [emphasis addedl.) Exercisint its independent judtment on thestatutory question, the court concludes outreach alone does not substantially aoln.-pty *itt, tt,"requirement-outreach does not constitute analysis.

The deficiencies in the october 2022 Housing Erement as to the affirmativery further fairhousinS analysis a.e demonstrated by changis made uy ttre city in the February 2023 HousanBElement.2r specafica[y, the February 2023 Housing Erement added anarysis_,the sites toaccommodate the rower and moderate-income househords are concentrated primariry in thewestern end of the city arong the Foothilr Boulevard corridor, and near the zrb rr""r.ray.,iian5090') The anarysis recognized "adverse air quarity conditions have the potentiar to beexacerbated" based on ,,close proximity to the freeway[.1,, (AR 8090.) tn addition, the revisedFebruary 2023 Housing Erement committed to program i4 io mitigate these impacts. (AR 5091;See also AR s577-s'r' [adding program za, "rr,'i,rgirion io, iousing in proximity to Freeways,,committing to buirding design measures for new residentiar deveropment near the freewayr.)

Respondents contend "those air quarity mitigation measures were adopted in 2013 and the2023 Housing Erement merery added a headi-ng ,.e.rJing iiur" 
"xisting 

measures.,, (oppositionto 600 Foothill 9:7-8 lciting Kotert_a. Dect. ,[ S: *a in Asfii.) n"rponO"ntr.ite Ae poticy 1.1.6from its General plan Aireuality Element, which s,.*r-,# ro,,.V ,o ,,Ensure 
that newd1elonmln11 implement air quality mitiga,ton n,""rrrir, ,'r.nl, **iri.";;r,adequate buffers, and other porution reduaion ."J;;r .;; carbon sequestration sinks,especially those that are located near existing senritlr" ,"."piorr.,, ((oleda Decl. ! 33.)

rr DurinS argument, Respondents suggested the material included in the February 21,2023housing element had previously been provided i" ,t 
" 

o.t"u", 2022 Housing Element. while itis true Tabre D-12 can be found in both versions 
"i,t "-t "rtr* .,ement (compare AR 6090 p.D22 with AR S158 p. D22), the.February 23, 2023 ,uririon, io the Ocrober 2022 Housin8Element (AR Gogo-G092) incruded addiiionar n.rr",iro ,ri"r]"r beyond repeating informataonfrom Los AnBeres County's Department of pubric Hearth. Further, AR 5193-5204, identified byRespondents during the hearing as an anarysis of how the crusterrng of affordabre housing nearthe Foothill Freeway would promote or exacerbate fair housing within the october 2022Housing Element' does not appear to address the issue. rinary, at does not appear Respondentscited any of this materiar in their briefs beror" trr".orrt in ,"*rponru to the craims raised byPetitioners. 50O Foothill obiected to the argument 

", ""* iri,"g,t e hearin6.D See supl.o footnote 22.
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HCD found the october 2022 Housing Element's analysis of nonvacant sites did not sufficiently
analyze "redevelopment potential and evaluate the extent existing uses impede additional
development." (AR 5264.) HCD also found "as the element relies on nonvacant sites to
accommodate 50 percent or more of the housing needs for lower-income households, the
adoption resolution must make findings based on substantial evidence in a complete analysis
that existing uses are not an impediment and will likely discontinue in the planninB period.,,(AR
5264.1

For nonvacant sites, the Housing Element Law provides "the city or county shall specify the
additional development potential for each site within the planning period and shall provide an
explanation of the methodology used to determine the development potential.,, (g 6S593.2,
subd. (gXl).) ln addition, "when a city or county is relying on nonvacant sites . . . to
accommodate S0 percent or more of its housing need for lower income households, the
methodology used to determine additional development potential shall demonstrate that the
existing use . . . does not constitute an impediment to additional residential development
during the period covered by the housing element. An existing use shall be presumed to
impede additional residential development, absent findings based on substantial evidence thar
the use is likely to be discontinued during the planning period.,,(g 65583.2, subd. (eX2).)

2a ln reaching this conclusion, the court has considered Respondents' assertion the City
undertook outreach efforts "in the face of'changing goal posts'and what appeared to be
intentional obstructive behavior by HCD." (Opposition to 600 Foothill 9:16-21.) The court finds
Respondents' evidence does not prove substantial compliance with the affirmatively further
fair housing requirements in section 65583 or an excuse from substantial compliance. (see e.g.
Koleda Decl. llll 49-50.) The court has also considered CHDF's arguments and evidence that the
City discriminated on the basis of race and income when it selected sites for rezoning. The court
further discusses CHDF's claims of discrimination and bad faith inlro.
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while Program 24 and AQ Policy 1.1.6 have similarities, they are not the same. program 24
identifies specific mitigation measures that apply to receptors near the freeways and is
enforceable by HCD. (See g 65585, subd. (i) [requiring HCD to investigate a ,.failure to
implement any program actions included in the housing element."l.) ln contrast, Ae policy 1.1.0
is a shorter and more general policy that is not enforceobte by HCD as a housing element
program. contrary to Respondents' assertion, the inclusion of program 24 in the February 2023
Housing Element supports HcD's findings that the october 2022 Housing Element lacked
sufficient analysis of the City's affirmatively further fair housing obligations.

Exercising its independent judgment on the issue, the court concludes the city's october 2022
HousinB Element did not substantially comply with the affirmatively further fair housing
requirements in section 65583, subdivisions (aX3), (b)(1), and (c)(10).20

Nonvacant Sites Analvsis
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The court of Appeal explains "there are many types of sites the Legislature has either deemedinfeasible to support rower income housing or that require additionar evidence of their
feasibility or by-ri8ht development approvals before being deemed adequate to accommodate
such housing [including] . . . when a city relies on over so-percent of the inventory to beaccommodated on nonvacant sites . . . . The goar is not juit to identify rand, but to pintpoint sitesthot ore odequote ond reotisticofiy ovoirobre ior resideniiar deveropment targets for eachincome level." (Mortinez, supra, gO Cal,App.sth at 244 [emphasis added].)

Here, more than 50 percent ofthe parcers incruded in the caty,s site inventory to accommodatethe rower income RHNA are nonvacant. (AR 4506.) Accordingry, the city is required to comprywith section 65583.2, subdivision (gx2). The site inventory in the october 2022 HousingElement does not show substantiar compriance with section 655g3.2, subdivision (gx2). (see AR5124'5129.) The criteria used to describe nearry a[ of the rower income nonvacant sites aresome combination of "underutirized site," "buirdings that are order than 30 years,,, ,,vacant rotor parking rot with minimar existing.site improvemJnts," ,,prop"ny t", not been reassessed,,insome time, "antiquated commerciar uses,,, or .,existinB 
use retained and institution wourd addresidential units.,, (AR St24-5729; se€ also AR 4EO1-OiO: lUir.rrsing methodotogy.l.) Whilethese factors may be rerevant to-and inform on the anarysis of ,,additionar 

deveropmentpotential" required by section 85583.2, subdivision (gxri, tlev oo not sufficientry address inany substantive way whether the sites are "r*urv,o i" air.ontinued during the planningperiod," as required by section 5S583.2, suUairiiion GttZi

ln.the resolution adopting the october 2022 Housing Element, the city council made thefollowing finding:

Based on general development trends resulting from continuously rising landvalues, changes in desired land uses, tne finanllt pressures placed on religiousinstitutions that have 
_been 

impacted UV f"iling ;;gregation numbers, agingstructuret and underutilized properties, rising aJmana fo, housinB, ;il*;,;public transportation and commercial servi;"r; ;;; other factors/anatysis asidentified in the section 9.4.1.3 Future n"riainiiJ'our"ropment potentiar andSection 9 4'1'4 .verview-of Residentiar o"r"iopi"r, potentiar and Rearisticcapacitv Assumptions by Zone of the Housi;;;;;;t, the existing uses on thesites identified in the site inventory to ..."r,ioili" it,e rower income RHNA arelikery to be discontinucd during the pr"ir.a p"rilo, and therefore do notconstitute an impediment to additionar residenti"ti"r"ropr"nt during the periodcovered by the housing element. (AR 4506.)

The city councir's Senerarized statement does not reference any specific evidence to support afinding the existing uses of nonvacant sites, which were iaent*ea to accommodate housing

lfil# !":ilcome 
househotds, are ,.likety to b" J,*"^ii"*a durins the ,il;;;";;;"d ,,
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Fufther, Petitioners cite record evidence that the owners of several of the nonvacant sites
included in the october 2022 site inventory, including certain sites identified for lower income
households, informed the city they did not intend to redevelop the site or discontinue the
existing use during the planning period. (see AR s114-51 16,2222,223g,2206,5126, l2gl2,
5233, 5123-5129, 6054-6061.)2s significantly, the city subsequently amended the housing
element to disclose that some of the identified lower income category sites are ,,not currently
available" and were included in the site inventory "as a buffer site because it may become
available further along in the 6th cycre HE planning period.', (AR o054-6061,6098.)such a
change in characterization is a maior substantive change in the site inventory and demonstrates
the october 2022 Housing Element did not substantially comply with the Housing Element Law.

The court has also reviewed Director (oleda's summary of changes to the oct ober 2oz2
Housing Element. The court concludes, on the whole, Director Koleda,s summary is consistent
with Petitioners' arguments the october 2022 Housing Element was not substantially compliant
and required significant changes. (see Koleda Decl. !l s6 and Exh. A.) As lntervenors argue, the
substantial chantes to the october 2022 Housing Element show the city did not substantially
comply with section 55583.2, subdivision (gl(2) untl o/ter it adopted the october 2022 Housing
Element.

Respondents assert the city "adopted a site lnventory using both a data-driven model endorsed
by HCD . . . and along with that gathered ,substantial evidence, by sending TWO mailings to
each commercial and religious property owner in the city to determine potential inclusion on
the Site lnventory." (opposition to 600 Foorhill 11:9-12 lciting Koleda Decl. llll 29, s4-561.)
However, ResPondents do not dispute it included multiple nonvacant sites in the October 2022
Site lnventorY for which the City lacked substantial evidence, in October 2022, that the existing
uses were "likely to be discontinued during the planning period.,, (i G5583.2, subd. (e)(2).)
Notably, Respondents do not cite any written communications with the nonvacant site owners,
prior to the adoption of the october 2022 Housing Element, as evidence the uses were ,,likely

to be discontanued during the planning period.,,(g G5S83.2, subd. (eX2).)

Respondents assert their methodology should be sufficient. Durint the hearing, they followed
HCD guidance and should not be penalized for doing so. Respondents also argue for purposes
of section 65583.2, subdivision (gX2), they should not be required to knock on owners, doors
and undertake an active investigation for its sites inventory.

The court cannot find on this record the city followed HcD guidance on the section 655g3.2,
subdivision (gX2) issue. while the city's reliance on methodology alone may be consistent with

2s For example, a representative of a restaurant (panda Express) wrote "we have No intention
of discontinuing the current use of this property during the next eight-year housing planning
period." (AR 5115.) The owner of sites 86-89 on the october 2022 site inventory (identified in
the lower income category) similarly informed the city that the premises are leased to retail
store (Big Lots) under a 2o-year lease with two lGyear extension options, and it had no
intention of discontinuing the current use during the planning period. (AR S1tG. )
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HcD's section 55583.2, subdivision (g)(l ) compliance guidance, that is not the case for section6ss83.2, subdivision (g)(2).

As discussed durinS the hea.ng, Hco guidance specifies at step 3 how to prepare a nonvacant5ites inventory when a municiparity has reried on ,,nonra."n, 
sites to accommodate more than5O percent of the RHNA for lower income households.,, iXoieAa Oecl., Exh. e p. 26.) Consistenrwith section 8S583.2, subdivision (gX2), the guidan." ,"f", .f""r,

lf a housing element relies on nonvacant sites to accommodate SO percent ormore of its RHNA for lower income households, the nonvacant site,s existing useis presumed to impede additionar .esiaentrat ieretopment, unress the housingerement describes findings based on rubrtrntiJ uridence *rat the use wi, rikerybe discontinued during the planning period. 1tia. 
", 

i) .l

"The goal is not iust to identiry land, but to pinpoint sites thot ore odeguote ond reolisticoltyovoiloble for residential development targets . , . .,, (Mortinez, supro, gO Cal.App.Sth at 244Iemphasis added].) Accordingly, HCD guidlnce 
"rro "rpr.i* 

ir," *housing 
element shoulddescribe the findings and incrude a deicription 

"i r,"'iriri.","r evidence they are based on,.,and a housing element ,,should 
describe ,t. firiine, 

";i,,,ltuau, Oercrlption of thesubstantiat evidence they are based on.. (Koteda ;ci, ;xJO., rr.1(tbid.l

HCD further advised substantiar evidence 'incrudes facts, reasonabre assumptions predicatedupon facts' and expen opinion supported by facts." tttii'.l ucoprovides specific exampres ofwhat constitutes substantial eviden." "tt,at rn 
"rirtilr rr'" *," rikely be discontinued in thecurrent planning period . . . ." ltbid.)rmr" .ruipf", ii.iri",

[1] The lease for the existing use expires early within the planning period,[2] rhe buildine is dilapidated, ,ni ;; ,il;;;"',, ,,*.,, to be removed, or ademolition permit has been issued f"r,i" 
"",rire"rr"r,

l'J"Ht ff#velopment 
asreement that existi to d"rerop the site within the

[4] The entity operatrnt the existing use has agreed to move to another rocation

;":'I:H[?;Xhin 
the plannins 0",,"J ,.l,ii* 

'*identiar deveropment within

[5j The property owner provides a letter stating its intention to develop theproperty with residences during the planning perio-d..(lOia.1

Of the Zl nonvacant sites identified by the City as ,,sites thatavairabre for resiaentrar aur"-roo--"1,;l;:'":;,.::,:il:: ll1, "'" adequate and realisticary
cer.Appsth;iilr,;;;;.:"i"1.iI":"T;lIi'.:;l!:";:!,.,T1'J[,]#aiirj:i:
e-vidence to support the City,s inclusion 

"f 
,n" ,^" l^ ,i*,i*lrour sites, the owner rnoicaied some interest ,n,uau,"ropn.,#ilfl;Jliilil;sr28.) For the
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remaining sites rely on the city's generalized methodology to meet their obligations under
section 65583.2, subdivision (g)(2).

Respondents ar8ue 600 foothill's principal "actively manipulated,, certain sites that were later
deemed "buffer sites." (opposition to Goo Foothill 10:22.) Respondents also blame deficiencies
in their october 2022 site inventory on "dilatory guidance,, of HCD and dilatory actions of scAG.
(opposition to 5oo Foothill 12:9-10.) Having considered the evidence cited by Respondents, the
court finds Respondents' arguments unpersuasive. As discussed infro wilh Respondents,
unclean hands defense, Respondents do not demonstrate Goo Foothill or its principars have
engaged in any inequitable or wrongful conduct related to these proceedings, including the
city's adoption of its housing element. Respondents also do not prove deficiencies in the site
inventory of the october 2022 Housing Element resulted from actaons or omissions of 500
Foothill, scAG or HcD. Nor do Respondents cite any authority suggesting a city or county may
be excused from substantial compliance rvith the Housing Element Law based on actions or
omissions of SCAG, HCD or a project applicant.

Respondents contend the city was permitted "to rery upon letters with site owners and
between itself and HcD not incruded specifically in its Housint Element,, and the city ,,made
reasonable inferences" from the information it received from site owners. (opposition to 600
Foothill 12:15-19.) Respondents rely on Mortinez to support their claims. (see'Mortinez, supro,
90 Cal.App.sth at 248.)

Mortinez addressed the city of crovis' nonvacant site anarysis under section 6ssg3.2,
subdivision (tXl); the Court did not analyze the heightened requirements of section GSSg3,2,
subdivision (eX2). (see Mortinez, supro, go cal.App.sth at 24g-2s0.) while Mortiner held the
substantive material required by section Gss83.2, subdivision (g)(1), need not appear in the
Housing Element itsell the court did not suggest nonvacant sites may be included in a site
inventory if the agency racks substantiar evidence, or has not sufficientry investigated or
analyzed, whether the sites are "likery to be discontinued during the planning period.,,
(5 65583.2, subdivision (g)(2).)

Here, Respondents have not cited substantial evidence to support the city,s position multiple
nonvacant sites listed in the october 2022 inventory could realistically be developed in a
manner to satisfy the city's RHNA obligations. rn addition, that Respondents made substantive
revisions to the site inventory after october 2022 also supports a reasonable inference the city
did not complete the analysis and attain the evidence required by section 65583.2, subdivision
(sX2), for many of the sltes on its site inventory, before it adopted the october 2022 Housing
Element. (Compare AR 5124-5129 with 6054-G061.)

Exercising its independent iudgment, the court concludes the city,s october 2022 Housing
Element did not include a nonvacant site analysis that substantially complied with the Hoising
Element Law, including section 05583.2, subdivision (g)(2).

Page 27 ol 39

Attachment 2



R lis e ent

G rn en d

lo nt ct

The Housing Erement law requires that municiparities ,,specify 
for each site [in its inventory]the number of units that can rearisticary be aciommodated on that site.,, (g 655g3.2, subd. (c).)The law provides "the number of units carculated" for each site -sha be adjusted, to accountfor "the rand use contrors and site improve,n"n,, ,"qr,r"r*t identified in paragraph (5) ofsubdivision (a) of Section 65s83, the rearistic deveropmeit capacity tor the site, typicardensities ofexisting or approved residential d"r"rop;;;;;;i a simitar affordability level in thatjurisdiction, and on the current or pranned avairab,ity and accessibility of sufficient water,sewer, and dry utilities.,, (/d. at subd. (cX2).)

cHDF contends the october 2022 Housing Erement did not substantiary comply with thesestatutory provisions because it failed to apply a "downward adjustment on the number of unitsprojected on each site to account for, among other .onrir"lntr, tt" City,s maximum floor-arearatio of 1'5 (AR 4607), its go-percent maximum rot-coverage requirement (AR 4566), its 35_foot
!lcht.1iy11y a567), and sisnificant p"*ine r"qrirlrlni, fo, orrrt for sites in mixed-usezones." (CHDF Opening Brief 20:4_7.)

Respondents did not address or rebut cHDF's argument. lsehutstet Tunnels/pre-con v.Troylor Brothers, lnc., supro,111.Cal.App.4th 
", 

iloS, ir.ii'ft iture to address point is"equivalent to a concession,,l.l_The court concrra., ii" ti,rrl'october 2022 Housing Elementdid not substantially complv with Housing Elementl"* o*"rr" ,t 
" 

city failed to adjust thedevelopment capacitv for each site baseJon,r," r.*rr r"iJirth in section 6ss83.2,subdivision (c)(2).26

ubd vtst h

GHDF argues fewer than 50 percent of the october 2022 Housing Erement,s row-income siteswere zoned excrusivery for residentiar use, and the citfliJ-n-ot in.rru" rnarysis showing itwould "accommodate a'of the very low and ro*-rnao,n"rorring need on sites designated formixed use [and] a,ow 1oo percent residentiar ,ru una,uqrir" that residentiar use occupy 50percent of the total floor area of a mixed-use ,-r".r" fil,OiOpening Brief 2o:21-23 [citing5 65583 2, subd. (h)1.) cHDF supports its assertion with'citations to the administrative record.(.HDF openinr Brief 21:1-4 tciiing en srro-irir, olor-ieioi; ,"".rro aR 4612.) Based on the

'l6 DurinS arSument, the court entaged CHDF and Respondents at length on this issue, whileRespondents provide an expranation that their rez**g ,r.iro"d ,he required adjustments, thecourt finds Respondents conceded the issue by not J;r;;;;;;openin' a'i"r is,zGio,ri-;; orr"'t"",i""1ij;;,1:lillllli^-lll["Tl"j;j[,T,iliji"
l;;;1i""^t 

constraints is not entirelv cle"r.na ,^J"r"iop"d in their brief. (See AR 4565_
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evidence, cHoF argues the october 2022 Housing Erement did not substantiafly compry with
section 65583.2, subdivision (h).2,

Respondents do not squarery address cHDF's position, and they do not show, with citation to
the administrative record, the october 2022 Housing Element substantially complied with
section 55583.2, subdivision (h). (opposition to cHDF 12:4-9.) AccordinSry, the court concrudes
the october 2022 Housing Element did not substantially comply with the Housing Element Law
for this reason as well.

Based on the foregoing, the coun concrudes the october 2022 Housing Erement did not
substantially comply with the Housing Erement raw. Accordingry, the ciry councir prejudicia[y
abused its discretion when it found in its May 1,2023 Decision the Buirder,s Remedy iid not
apply to the Proiect.

ResDondents' ses to the HAA Causes of ction

Respondents raise a defense of unclean hands to the HAA causes of action assened by 600
Foothill. Respondents also raise defenses of ripeness, exhaustion of administrative remedies,
and claim the petitions violate rules designed to prevent piecemeal litigation.

Unclean H a nds

A pany seeking equitabre relief must have "crean hands" and inequitable conduct by the pany
seeking relief is a comprete defense. (Dickson, corlson & Compifio v. pore l2(tr,)la: tat.epp.otrr
436,446; solos v. srerro chem. co. l2or4l59 car.4th 407, 432.) The praintiff musr -.or" into
court with clean hands, and keep them clean," or the plaintiff -will be denied relief, regardless
of the merits of his craim." (KendolrJockson winery, Ltd. v. superior coutt (1999) 76 cai.App.ath
97o'978.1For the doctrine to appry, "there must be a direct rerationship between the
misconduct and the claimed injuries." (Mottco Forge, rnc. v. Arthur young & co. (1997) 52
Cal.App.4th 820, 846, citation omitted.)

Respondents contend "the onry reasonabre inference to draw [from the opposition evidence] is
that on the eve of final review and approval of the Housing Element containint the site
lnventory, 600 Foothi['s principal was running around town attempting to manipulate owners
to 'decline' inclusion on the inventory and derail the process.,, (opposition to 600 Foothill 14:2-
5.) The court has reviewed all of the evidence cited by Respondents. (Koleda Decl. llf 46-51;
Hernandez Decl. fltl 4,5; AR 7081-7085,5233; sheridan Decl. Exh. DD.) Respondents, assert;on

17 Section 55583.2, subdivision (h) provides in pertinent part: ,,At reast 50 percent of the very
low and low-income housing need shall be accommodated on sites designated for residential
use and for which nonresidentiar uses or mixed uses are not permitted, except that a city or
county may accommodate all of the very low and low-income housing need on sites designated
for mixed use if those sites allow loo percent residential use and require that residential-use
occupy 50 percent of the total floor area of a mixed.use project.,,
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that Garret weyand, one of 600 Foothir's principars, engaged in "deriberate attempts tomanipulate the site rnventory" is specurative and not supported by the evidence. loppo-sitron to600 Foothill 10:22.) To the contrary, the court finds weyand's pubric advocacy in *ppon 
"irr,"Pro.iect is not evidence of inequitabre conduct. (see Repry weyand Decr.)Respondents have notdemonstrated, by a preponderance of the evidence, 600'Foothill or anV of ir, prin.ip.lr, 

- - -
including Weyand and Jon curtis, engaged in inequitable conduct that has a direct relationshipto any cause of action in 600 Foothifl's petition. Respondents faired to meet their uura"n oidemonstrating unclean hands and their entitlement to the defense.zE

Rio en ess, Exhau ion, and P iecem eal Litipatron

"'A decision attains the requisite administrative finarity when the agency has exhausted itsjurisdiction and possesses ,no further power to reconsider or rehear the claim., . . . Until apublic agency makes a'final decision, the matter is not ripe for judiciar review., tciijirnwoter tmpoct Network v. Newho, countv water Disr. (2d8) 16i car.App.4th td, i;;;.iRelatedly, "[t]he exhaustion doctrine prectudes ,eview if an intermediate or interrocutoryaction of an admanistrative agency. A party must proceed through the full administrativeprocess'to a finar decision on the merits.' " rtd. ar L*gg., There are exceptions to theexhaustion requirement, incruding "when the aggrieved'party can positivery state what theadministrative aSency,s decision in his particulaii"r" ,nould b".,, fiagr"n u,. aui"n;;;;' 
-

Univesity ol Cotifornio (t9$4l158 Cal.App.3d 5r5, 520.)

Respondents do not show any rack of finarity or any further administrative remedy to exhaustas to the May 1, 2023 Decision. The May 1, 2023 Decision of the city councir is finar becausethere is no further avenue for administrativ" .pp..r. ar J,r.ussed, the city disapproved (withinthe meaning of the HAA) the projecl-Nothing in tt,. xa,tr"qrires petitioners to comprete cEQAreview before suing to enforce the HAA.

Respondents arSue 600 Foothil did not sufficientry raise issues pursued in this proceeding,including that the city faired to rezone, the housing erement does not meet its affirmativeryfurther fair housing obrigation, as we, as the site inventory issues. The court concrudesPetitioners sufficiently raised and preserved ,n"r ."i,""i,L", during the administrativeproceedings' (see AR G284'629G, 6307-G317.) ur""v orii"lr.res in these petitions were arsoraised by HCD in tetters to the city at the .drir;;;;;;i incrudinS a notice of viotation.(AR 7170-7175.)

Respondents argue "[n]o express 'disapproval of the entire project occurred here . . . .,,(opposition to cHDF 16:25.) white not entirety .1";;;iil;;ents seemingly suggest 600Foothill shourd redesign the project to avoid reriance on i["'trira"r, Remedy. Respondents donot develop an arSument 600 FoothiI has unv t"c"r oiriS;iio-;, under the circumstances here,to redesign the project'as a standard, nonoito"-r's r"i'"iv proi"o." (AR 7103.). Respondents

28 This defense onry appries to 600 Foothir. Respondents do not deverop any argument the HAAclaims of CHDF or lntervenors are subject to the defense.
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also do not show that any further administrative action, including appeal of the city's June 24,
2023 letter describing inconsistency between the project and the city,s general plan and zoning
ordinances (see AR 7176), could remedy the harm suffered by 800 Foothill when the city
Council determined the Builder's Remedy does not apply to the project.

Moreover, Petitioners can positively state what the city's decision is with respect to 5oo
Foothill's application to develop the Builder's Remedy pro.lect. ln its May 1, 2023 Decision, the
city council made clear any required land use approvals or entitlements would not be issued
for the Project as a Builder's Remedy project. Based on its review of the administrative record
and the parties' declarations, the court finds no reasonable possibility Respondents, includinS
the city council, will change their position and process 600 Foothill's project as a Builder,s
Remedy under the HAA. Accordingly, even if some additional appeal or administrative process
were available, the futility exception to exhaustion applies under these facts. (See, e.g., Fetkoy
v. city of sonto Eorboro (2o27162 cal.App.sth 30,40-41 lfutility exception, which is a question
of fact, applied where city "made plain" it would not permit the proposed development|; Ogo
Associotes v. City oJ Torronce Q97al?7 Cal.App.3d 830, 832-34 Ifutility exception applied
where it was "inconceivable the city council would grant a variance for the very project whose
prospective existence brought about the enactment of the rezoning" that necessitated the
variance in the first placel.)

Respondents do not demonstrate (1) the HAA claims rn the petitions are unripe, (2) petitioners
failed to exhaust their administrative remedies, or (31 Petitioners have violated rules designed
to prevent piecemeal litigation. turther, even if petitioners have additional administrative
remedies (such as an appeal of the June 24,2023 inconsistency letter), the court finds
exhaustion of such remedies is futile under the circumstances presented here.

CHDF contends:

La Cafrada Flintridte officials cleorly acquiesced to the biases and prejudices of city
residents when they revised the draft Housing Element,s sites inventory and
rezoning program to eliminate multiple 'low-income, sites south of Foothill
Eoulevard. This was a blatant violation of California and Federal fair housing laws
alike. (See Gov. Code, I 55008, subd. (bXtXC) . . . ; Cat. Code Regs, ttt. 2, g L2L6t,
subd. (c) . . .; Mhany Monogement, tnc., supro,8t9 F.3d SS1 . . . .)(CHDF Opening
Brief 17:13-21.)

As acknowledged in reply, GHDF did not plead a cause of action in its petition alleging the city
violated the Fair Housing Act or state or federal discrimination laws. (cHDF Reply 10:15-20.)
cHoF also did not move to amend its petition or request leave to amend its petition. (see
simmons v. wore (2or3l213 cal.App.4th 1035. 1048. ['The pleadings are supposed to define
the issues to be tried."l)
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ln reply, CHDF ar8ues the "City's discriminatory site-selection practices demonstrates the Citydid not substantially comply with the HousinB Element Law,s requirements to affirmativel;
further fair housing." (GHDF Repry 10:18-19.) However, CHDF failed to plead that craim in itspetition. (See CHDF Reply 10:20-21 lciting CHDF pet. Ifl 22, 26,29-30 (generatizeO altegationsthe city "did not affirmativery further fair housing or provide an assessment of fair housing,,)1.)

on the merits of cHDF's craim, even if the affirmativery further fair housing alegations in thepetition are interpreted to encompass cHDF's arguments about race and income discriminataon(a difficurt task), the court finds.Respondents' op-position persuasire. (opposition to cHDF 13:5.15:21') There is insufficient evidence the city council "acquiesced,, to oi..tud uaseo oipuutrccomments at the August and september 2022 public hearings highrighted i^ cxorrlr[[. is"ue'g', AR 2602-2603 ["different varue system and much morJhig]r crime . . . .t,e varue svstem isdifferent than peopre that move here"r, 3491-3494 [simirar comments from same individuar arAR 2602-2603r, 3539-3541, 3543-3545 ["dust off mv shotgun,, ,,riterrrrooa 
ot u"ing ,o;" iJoapples"l, 3493 [additionar similar comment, from comme-nter at AR 2602_2603 and AR 3491_34941, 5107.5110 [crime and will become dang"ror, .orrnrn,ty], 5f 12 [,,fear poor or homelesspeople will move into La Canada and bring crime,,|.)

while some of the pubric comments were quite unfortunate, cHoF cites statements ofcouncilmembers out of context and does not show those councirmembers ,,agreed,, 
with thepublic comments highriShted by petitioners. (cxor openincirief 10:13-1r:G.) Even if thecouncirmembers courd have stated their disagreement wi,i."n.in pubric comments, but didnot' there is insufficient evidence to support an inference the city councir took any action onthe housing erement based on the unforiunat. pruri.lo,n,,"nts and discrimination.ze

severar other contentions are not necessary to the court's ruring on the HAA craams. Forcompleteness, the court briefly addresses them.

The court agrees with rntervenors that the city did not have authority under the HAA orHousing Element Law to backdate its housing .turn"nt .ni ii-"lf-certify,, 
or declare its housingerement to be in substantiar compriance witri rtrtu tr*1, ot-october 2022. (rntervenorsopening Brief 14:3-15:24.) Respondents app"., ,o .onJi'the point. (see opposition tolntervenors 79:lg-Zl:l Iasserting City did not back Oate or self-certify].)

re During arSument, 600 Foothil provided a series of acts undertaken by Respondents that itbelieved demonstrated bad faith. Many of those ac", i.*"r"r, flowed from the City,s belief itproperly adopted the october 2022 Housing et",,,"nt'o. th" city,s vioration of the permitstreamtining Act (psA) discussed infro. aasJdr^ 
", ";;;;';;;ence before the court, theevidence is insufficient to estabrish the crty r.t"a,rrtt, uJo'r.itt .na ,,wi, continue to use a,means to obstruct,, as suggested by CDHF during argument--

Other Conten tions Related to rhe HAA Causes of Action
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tu argued by 600 Foothill, when HCD found the october 2022 Housin8 Element did not
substantially comply with the law, section G5585, subdivision (f) required city to take ,,one,, of
the following actions: "(1) change the draft element or draft amendment to substantially
comply with thts article; [or] (2) Adopt the draft element or draft amendment without changes
[, but with] wriften findings which explain the reasons the legislative body believes that the
draft . . . substantially complies with this article despite the findings of the department.,, (600
Foothill opening Brief 14:16-19.) The court agrees the "City unrawfully blended these
approaches by making some changes in response to HcD's comments, adopting the February
2023 Housing Element with written findings explaining why the october 2022 Housing Element
was sufficient, and then resubmitting its revised draft to HcD." (600 Foothill opening Brief
74:19-22.1

lf the city believed its october 2022 Housing Element substantially complied with the Housing
Element Law, it should have taken the action set forth in section 655g5, subdivision (f)(2).
Thereafter, the city could have sued for a judicial declaration that its october 2022 Housing
Element substantially complied with state law. The City did not do so here.

The court finds 600 Foothill's arguments based on section 655g9.s, subdivisions (i) and (o) are
not ripe at this time. once ripe, the claims are subject to exhaustion, (see 600 Foothill opening
Brief 9:12-10:21; Pet. 1l1l 134-162.) Upon the remand ordered here, the City is required to
process the application as a Builder's Remedy proiect and in accordance with the HAA,
including sections 65589.5, subdivisions U) and (o). Thus, it is premature to adjudicate today
whether the City has complied with those provisions of the HAA.

Relatedly, since the court concludes the city is required by law to process the application
pursuant to the Euilde/s Remedy provision ofthe HAA, the court need not address the financial
infeasibility of a redesigned project. (600 Foothill Opening Brief g:21-9:3 and 10, fn. 6.)

Summarv of HAA Caus es of Action a nd Scop e of Writ Relief

The court finds the city council pre,iudicially abused its discretion with its findint in its May 1,
2023 Decision that the Builder's Remedy does not apply to the project. As a remedy, the court
grants 600 Foothill's petition and will issue a writ directing Respondents to set aside the May 1,
2023 city council decision finding 500 Foothill's project does not qualify as Builder,s Remedy
and compelling the city to process the application in accordance with the HAA and state law.
That remedy is consistent with section 65589.5, subdivision (kXl}(AXii) of the HAA (compliance
required in 50 days) and Code of Civil Procedure section 1094.5, subdivision (f).

CHDF argues the court should order the Proiect "approved', due to the City's alleged bad faith
and unlawlul discrimination. (cHDF opening Brief 23:18-24:24.) For the reasons discussed, the
court finds evidence the city council "acquiesced" to or acted based on the public comments
from the August and September 2022 public hearings highlighted in CHDF's briefs insufficient.
(See e.g., AR 2502-2503,3491-3494,3539-3S41,3543-3545,3493,5107-511O,51l2.lCHDF has
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not met its burden of demonstratinS Respondents acted in bad faith in connection with thosepublic comments.

GHDF arso arSues "[w]hen 600 Foothi, subsequentry proposed a project under the HAA,'
builder's remedy, the city council concocted a bizarre scheme to evade judicial review of theirdecision to disapprove that project, . . . ." (cHoF openint Brief 24:r5-1g.) 600 Foothill contendsthe court shourd order Respondents to approve the erolia on simirar grounds. (600 FoothiReply 18:13-19i8.) while rhe court finds the city prejudicially abused its dascretion with its May1, 2023 Decision finding the guirder's Remedy inappiicabre to the project, the coun does;otfind sufficient evidence to concrude the city councir acted in bad faiti when ra r.a" i , Lg;ryincorrect decision.

Further, even if it courd be argued the city councir racked a good faith reason to find the project
did not qualify as a Buirder's Remedy, petitioners do not sho--w rt wourd be equitabre for thecourt-to compel the city to approve the project. Among other reasons, GEQA review isspecifically preserved by the HAA. (See g 65589.5, subO1. (eI and lo116l; Schellinger, s;upro, !19cal App.4th at 124s.) rn the exercise of the court's oiscretion, ttre court finds a writ compelingRespondents to approve the project, without CEQA review, would not be an equitable orproportionate remedy for the viorations of the HAA at issue. Respondents shourd be pur.n,uoon remand to process 500 Foothil's apprication, as a Buirde/s Remedy, in conformance withstate law, including the HAA and CEeA.

Eased on the foregoing, the HAA causes of action are GRANTED lN PART.

F ilt' u f n- ousi E

600 Foothill prays for a writ of maldale "compelling Respondents to adopt a revised housingelement pursuant to Government code section sszsa. z; anl ,,to comprete the requiredrezoning consistent with an HcD_approved housing element.; 1tet. prayer $1 1-2.) 600 Foothillfiled its petition on Jury 21, 2023- The petition areieiii" ci,v n.a not substantiary compriedwith the Housint Etement Law at rhat time. tpet. igf .i '

As discussed, the city completed the required rezoning in september through November 2023,after 600 Foorhi, fired its petition. on November rz, zi,ii. xto sent a retter to the city findingthe city had "compreted actions to address requirements described in HCD,s Aprir 24, 2023

f[:f:T5'and 
was in substantial compliance wltf ,i. xorrine Erement Law. ts"" i"v o".r

500 Foothi' has not preaded in the petition, or argued in its briefing, there is any deficiency inthe February 2023 Housing Erement that HcD found to be substantiary compriant with theHousing Element Law in November zozg, after tie i,ir l"rrl"o its rezoning. Accordingry, theff rst-causp of action is moot. (Witson & Witson v. Cti i"r"ii q A"dwood City (Zr)ttl t9tcal App.4th 1s59, 1573 ["A case is considered *o"i*t 
"n;ir," 

question addressed was at onetime a live issue in the case,' but has been deprived oi rii" ,i"."rr" of events occurring after
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the iudicial process was initiated.' . . . . 'The pivotal question in determinin8 if a case is moot is
therefore whether the court can grant the plaintiff any effeaual relief.,,,l)

6OO Foothill's first cause of action is DENIED as moot.

500 Foothi'l's Second Cause Action - Affirmativelv Fu rth erinp Fair HouSrnq

600 Foothill prays for a writ "compeIing Respondents to compry with their statutory obrigation
to Affirmatively Further Fair Housing.,,(pet. prayer f 9.) 600 Foothill,s writ briefing, howe-ver,
onlv challenges the city's compllance with affirmatively further fair housing oblig;iions as io
the october 2022 Housing Eremenr and required reronin8. (see o0o Foothi[ opening Brief
ZL:lo-L2; Pet. Tl 10G-108.) 600 Footh r does not deverof any argument the city,s February
2023 housing element, after compretion of the required rezoning, does not compry with the
city's affirmatively further fair housing obrigations. Accordingry, the second cause of action is
moor. (wilson & wirson, supra, rgr car.App.4th at 1573.)Arternatively, to the extent 600
Foothill contends in the petition the city remains out of compriance with its affirmativery
further fair housing obligations (see pet. f 105), 600 Foothill has not sufficiently supporred itsposition with evidence and legal analysis.

600 Foothill's second cause of action is DENIED as moot.

600 Foothi ll's Sixth Cau of Act n - Viola tion of th PSA

600 Foothill contends the city viorated the psA in severar ways with its incompreteness
determinations and the city councirs May 1, 2023 Decision. (G00 Foothil opening Brief 19:14-
20-25; Pet, ff 153'175.) 500 Foothil prays for a writ "compeling Respondents re-view and
process applications pursuant to the permit streamlining Act,s provisions, including refraining
from refusing to process development applications based on erroneous assertions of
incompleteness." (pet. prayer !l 4.)

500 Foothill has demonstrated Respondents viorated the psA in at reast two respects.
specifically, section 65943, subdivision (a) provides "Iilf the apprication is determined to be
incomplete, the lead agency shall provide the applicant with an exhaustive llst of items that
were not complete." (Emphasis added.) rn addition, the list,,shall be limited to those items
actually required on the read agency's submittar requirement checkrist." (/bid. IEmphasis
addedl.) "ln any subsequent revlew of the apprication determined to be incompleie, the rocar
agency shall not request the applicant to provide any new information that was not stated ln
the initial llst of ltems that were not complete.,, (lbid. IEmphasis added].)

while neither party has cited any pubrished authority interpreting these provisions, the prain
langua8e of section 65943, subdivision (a) is crear. The psA requared the city to provide 600
Foothill with an "exhaustive list" of incomplete items in its Flrst rncompleteness oetermination;
incomplete items are limited to items on the city's "submittal requirement checklist,,; and the
city could not later request new information it omitted from the initial list. Respondents
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provide no arternative interpretation of the statutory ranguage. (opposition to 600 Foothi
20:5-21:8.) Director (oreda reports "it is a common practice for the city to provide informationto a developer in the early stages of the application ieview regarding ways ihat thedevelopment does not meet applicable development standards.,, (Xoleda Decl. ll 42 [emphasisaddedl') Even if true, the city's common practice does not supersede the statutory
requirements of the pSA.

ln violation of these provisions of the psA, the second rncompreteness oetermination found theProject was inconsistent with city's zoning and generar pran standards because the project didnot quarify as a Bu der's Remedy. (An G28o-62g1.) However, that issue was not raised in theFirst lncomplete Determination and was also not lncludJ oi the City,s submittal requirementcheckfist. (See AR 5276-5219,628o-62a!;see also Xoleda Dect. 1 42.) Accordingly, the Cityviolated section 65943, subdivision (a).:o

Respondents suggest 600 Foothifl was not prejudiced by the viorations ofthe psA because theapplication was deemed comprete on May 26, 202:. topp.. to ooo Foothi,22:19-21 [citing AR71691') Respondents do not cite any authority for th. proporr,ion ,t rt psA violations areexcused by a purported rack of prejudice. Moieover, soo i*inirr ,r., prejudiced whenRespondents made a regaly unauthorized in.orpt"i"*rriltermination.

500 Foothi' does not cite a statute_orpubrished authority suggesting the appropriate remedyfor these types of viorations of the psA rs an oro", .o.pirin'i the city to approve the project.As discussed for the HAA causesof ac-tion, the court *,ir g;;ri 
" 

*rn oirectin, Respondents toset aside rhe citv counci,s May.1,2023 Decision rra pro?"ri soo roothi*s apprication inaccordance with the HAA. The viol:lio1's of the psA ;;;;lv soo roottritt provide additionar

ilr#Tr:o;lf 
, remedy. 600 Foothi, does not d"r;nri;;J;ny additionat retief is justified

To the extent 600 Foothi, pravs for a writ directint the city to compry with the psA in thefuture or with respect to deveropment appricationi of non-parties (see prayer 
11 4), 600 Foothi,

ro 600 Foothi, arso contends "Respondents' Second rncompreteness Determination was issuedon March 1, 2023 (AR 6280-81) more then 30 days 
"r,., oJ,,i,on".. ,ubmitted the projectapprication on January 13,2.,3..".(ooo roothi, open,^t tn"? ro,rr-r4.) 600 Foothi, did not paythe fees for the application until January 31. ,O{;:h *; tess 30 days before March 1,2023 (AR 7167-7152.r when submirtint ,rr .oou..iar, in."city aavised 5oo Foothi, ,,the 

30-day time rimit to determine compreten;s 
"r, a"*r.p-""t-apprication per Government codeSection 65943 does not besin until a, invoiced fe"th;r;;;; paid.,, (AR 7r51-7162) section55943 is ambiguous as to whether tne:o_oay peloi i"g,;,,rr","* when the application issubmitted/received or when the fees are p"r;. wnir" soi'ioorn,,, n., a cororabre argument the30-day period began when City ,,received,i ,h" rp;i,;;;';January 13,2023, Respondents,arternative interpretation is arso reasonabre. oo6 roottr, has not submitted any regislativehistory to suPpon its interpretation. Accordingly, tr'u.orril, not persuaded 600 Foothill met itsburden as to it complaint about timeliness unJe. the il;. 

-
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does not sufficiently support such a prayer in its briefing. specifically, 600 toothill does not
explain how it has standing to enforce the psA on behalf of non-parties, or how any claim with
respect to the Citys future compliance with the pSA is ripe for judicial review.

600 Foothill's sixth cause of action is GRANTED tN PART. The court finds the city violated the
PSA in the manner it processed 800 Foothill's application. fu a remedy, the May 1,2023
Decision finding that the application was incomplete because the prolect does not qualify as a
Builder's Remedy must be set aside. ln all others respect, the sixth cause of action is DENtED.

600 Foothill' s Seventh and Eishth Causes of Action - State Densitv Bonus Law and Subdivision
Mao Act

600 Foothill argues the city council's May 1, 2023 Decision effectively denied 600 Foothill,s
requests for a density bonus and concessions or incentives under the state Density gonus Law,
and "necessarily constituted a disapproval" under the subdivision Map Act. (600 Foothill
Opening Brief 2l:25-22:12; see Pet. 1|ll 17G-197.)

The court's analysis of the seventh and eighth causes of action is similar to that set forth earlier
with 500 Foothill's claims under section G9589.5, subdivisions U) and (o). upon remand, the city
will be required to process 600 Foothill's application as a guilde/s Remedy and in accordance
with the HAA and other state housing laws, including the state Density Bonus Law and the
Subdivision Map Act, lt is premature at this time to adjudicate whether the city has complied
with those statutes. 600 Foothill has been informed that the city's review process under the
state Densiry Bonus Law and the subdivision Map Act is ongoin8. (see AR 717G-71tB,7t6g.l
Accordingly,600 Foothill does not prove its seventh and eighth causes of action are ripe for
judicial review or that the issues have been exhausted. Further, to the extent 600 Foothill seeks
a writ directint the city to "approve" the project in full, it does not demonstrate it is entitled to
that remedy, as discussed earlier.

500 Foothill's seventh and eighth causes of action are DENIED.

1l Respondents conceded at the time the court heard the special motion to strike that an
appeal would stay only the ninth cause of action.
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500 Foothill's Ninth Cause of Action is Staved

Respondents specially moved to strike 600 Foothill's ninth cause of action (right to fair hearing)
pursuant to code of civil Procedure section 425.16. The court denied the motion, and
Respondents appealed. Given the appeal, the ninth cause of action is stayed. (see code Civ.
Proc., 59 425.16, subd. (i), 916, subd. lal; Vorian Medicol Systems, lnc. v. Detlino lZC/lrSl 35
Cal,4th 180, 195.)3t
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Causes of Action for Dec larato rv Relief bv All Petiti er5

lssuance of a declaratory iudgment is discretionary. (Code Civ. proc., S 1060.) Further, ,,it issettled that declaratory relief is not an appropriate method for judicial review of administrativedecisions'" (serby Reotty Co. v. city of 50n Buenoventuro (1973) 10 car.3d 110, 127iac;;;J'
sheetz v county of Er Dorodo l2oz2l E4 car.App.Sth 394,' 4.,,4 [,,administrative mandamus is ,the
proper and sore remedy'to chaflen'e a rocar agency's apprication ofthe raw te.g., apprcaiion ora zoning ordinance to a particular propeny),,I.1

Although the petitions incrude various requests for decraratory relief, a, such requests pertainto the validity of City counci|s May r, zo23 Decision, incruding the city counci|s determinationthe october 2022 Housint Erement substantiafiy compried with state raw and the project didnot qualify as a Buirder's Remedy. None of the petitioners have deveroped a regar argumentthat declaratory relief is an appropriate, or necessory,form of iuaicial review of theadministrative decisions at issue. Accordingry, petitioners have not demonstrated they areentitled to declaratory relief.

500 Foothi['s ereventh cause of action for decraratory rerief, cHDF,s second cause of action fordeclaratory rerief, and rntervenors' second cause of a.tion io, uaat"r.tory rerief are DENIED asunnecessary given the court,s decision on the HAA causes of act,on.

R entiono f Jur iction

The coun found Respondents, ,,ln 
violation of subdivision (d), disapproved a housingdevelopment project ' ' ' wathout making findings supp"n"if, preponderance of theevidence."12 (g 65589.S, subd. (kXf XAXt).f a*"rairely, ii"-court is required to ,,retain

jurisdiction to ensure that its . . . judgment i, c"rri"jort . . . .;11a. .t ruUa. (k)(1)(AXii).)

coilCtUSroN

The petitions of 5oo Foothir, CHDF, and rntervenors to enforce the HAA are GRANTED rN ,ARTThe court finds the city council prejudicially abuJ n. i,t.*,,* when it found in its May 1,2023 Decision that the Buirde,'s nemeav aoes not;;;,;;" project. The coun wi, grant awrit directing Respondents to set aside the city corn.itl, J".irion, dated May 1, 2023, finding600 Foothi''s apprication does not quarify as a Buirder's neieay ana to process the appricationin accordance with the HAA and state raw. ,n" ,* .r"lrr lre ueniea in a, other respects.500 Foothill's first, second, seventh, and eighth."rr", oi.iion are DENTED.

rr rhe city's finding its october 2022 Housing Element was in substantiar compriance with theHousing Element law was not supponed by substantiar evidence. As discus sed supro,HcD had

il;'"""1j5?::,::t*:1"";:::"'1022 Housing rr.rnuni*", not in substantiar.o.pi,"n*. '

evarua.on,r,,,,r,"ciiv.J,iii:iii'i;*fi:f"ii"?'.ii,lii;ilir_",iffiXi,i:ffi 
:t*."i,Law without ,,additional 

changes,,and ,,clarificationr." 
fO^'iirro, ,rOrr.f
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600 Foothill's sixth cause of action is GRANTED lN PART. The court finds the city violated the
PSA in the manner it processed 600 Foothill,s application and, as a remedy, the May 1, 2023
Decision finding the application was incomprete because the project does not quarify as a
Builder's Remedy must be set aside. ln all others respect, the sixth cause of action is DENTED.

500 Foothill's ninth cause of action is stayed pending Respondents, appeal of denial of its anti_
SLAPP motion. (See Code Civ. proc. Sg 425.16, subd. (i),916, subd. (al.)

600 Foothill's eleventh cause of action for declaratory rerief, CHDF,s second cause of action for
declaratory relief, and rntervenors' second cause of action for declaratory relief are DENTED.

fu to case No. 235TCP02514 brought by CDHF, the court wilr enter judgment on the first cause
of action in favor of CDHF and lntervenors on the first cause of action.

As to case No. 23srPc0257s brought by 600 Foothifl, the court does not enterjudgment at this
time given the pending appeal on 600 Foothill's ninth cause of action and Respondents, special
motion to strike. The matter is continued to December 4, zo24 at g:30 a.m. for a hearing on the
status of Respondents' appeal.

The court will retain jurisdiction over this matter (in both cases) as required by section bs5g9.5,
subd. (kXlXAXii).

IT IS SO ORDERED.

uarcht!, zou

Hon. Mitchell Beckl
Judge of the Superior Court
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DF
Sep 3O, 2O24

City of Cormel-by-the-Seo
P.O. Box CC
Cormel-by-the-Seo, CA 93921

Re: Proposed Amendment to Housing Element

By emoil: d ootteraci.cormel.co'us; k!sr!!!e@si.g@el,ss,!r;
odromov@ci.<ormel.co.us; leflgorglmclogooiL(qE; ihoronerci.<qrmetrq.lli

Cc: cityclerk€rci.cormel.co.us; plgoning.@si,sgroelrrr,Jtt; crrrig@si.rcrmel,$.lr;
bpierikraci.cormel.co.usl bswonsontaci.co rmel.co. us

Dear Carmel-by-the-Sea City Council and Community Planning 6 Building Department,

This letter is a public comment on agenda item 5, "update on city council Resolution

2024-062 ..:' for the october 1, 2024 City Council meeting.

The California Housing Defense Fund ("CalHDF") submits this letter to remind the City of its

obligation to abide by all relevant state housing laws when considering an amendment to

the City's Housing Element, as contemplated by Resolution 2024-052, which calls for

removing the City-owned sites known as Vista Lobos, Sunset Center North, and Sunset

Center South.

Housing Element Site lnventory

The city's Housing Element of its General Plan must provide an inventory of sites whele

housing is likely to be built in the upcoming cycle for each income level in its Regional

Housing Needs Allocation ("RHNA'). (Gov. code 5 ossas, subd. (aX3).)

The city's RHNA includes the construction of 113 very low-income units, 74low-income

units, 58 moderate-income units, and 118 above moderate income units.. The city's Housing

Element Site Inventory allocates 78 very low-income units to the three City-owned sites,

along with 46 low-income units and 25 moderate-income units. Together, these sites

account for the vast majority of lower-income units in the City's Housing Element'

Additionally, these are the three best sites for potential funding as Low-Income Housing Tax

Credit ("LIHTC") projects, given their size, potential unit yield, and land cost.

35O Grond Avc #323, Oqklond 9451O
www.<olhdf.org
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Were these tlree sites to be removed from the Housing Element, the Site Inventory would
have a serious deficit, falling well shoft of both the Housing Element's target production of
410 units, including 2Ol lower-income units, and the RHNA of 349 units, including 187
lower-income units. Because removing these sites would cause a deficit of lower-income
units in the City's Site Inventory the City's Housing Element would no longer be in
substantial compliance with state law.

Given the timelines necessary for housing development, the fact that we are already a year
into the planning period, and the comparative lack ofvacant land in the City, it is highly
doubtful that any alternative sites or strategies would meet the requirements of state law.
covernment Code Section 55583, subdMsion (aX3) requires that the Housing Element
include (emphasis added) "An inventory ofland suitabie and available for residential
development, including vacant sites and sites having realistic and demonstrated potential
for redanelopment during the planning period to meet the locality's housing need for a
designated income level, and an analysis ofthe relationship ofzoning and public facilities
and services to these sites, and an analysis of the relationship ofthe sites identified in the
land inventory to the jurisdictions duty to affirmatively further fair housingl'

The city-owned sites were scheduled for an RFp by December 202s, and it is highly unlikely
that any private organizations, such as churches, would be able to come to an agreement
regarding potential development plans on t}le same schedule as the city had committed to.
Furthermore, any plans by such organizations to develop affordable housing using LIHTC
would likely run into equivalent community opposition, given that their scale would likely
have to be similar to what has been proposed for the city-owned lots given the realities of
affordable housing finance.

Foir Housing lmplicotions

The public record makes it clear that an antipathy towards housing for low-income
households underlies this sudden decision to amend the Housing Element.

A local news article has documented how the city council directed city staff to work with a
group of local activists to amend the housing element to exclude the city sites, a group that
evidently includes former Council Member Victoria Beach, who is quoted as saying, 

.,The

idea of clumping people who are lower-income together is a discredited housing strategyl'

on the contrary basic affordable housing finance dictates that the most effective way to
develop affordable housing is via projects of sufficient size and composition to qualifiT for
LIHTC funding. This typically means 10o% affordable projects of40-80 units for g% LIHTC
and more than 1oo units for 4% LIHTC. Furthermore, this sca]e ensures efficient delivery of

2 ol6
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services for residents. This is exactly why state law dictates minimum densities on sites for
low-income households (See Gov Code, S 65583.2, subd. (h).)

Amending the City's Housing Element to exclude these City-owned sites is transparently
discriminatory towards lower-income households.

For purposes ofstate fair housing law (See Gov Code, S 8899.50, interalio.), residents of
low-income are a protected class. (Gov Code g 65008, subs. (a)(1XBX3), (bX1XC), and (bX2XB).)

The City is obligated by state law (cov. Code, S 8899.50) not to discriminate against such
residents based on protected characteristics.

Additionally, the City has a duty to affirmatively further fair housing ("AIFH") in preparing its
Housing Element. (See cov. Code 5 8899.50 and S 65583 (cxs).) The Housing Element itself,
moreover, must assess fair housing within the City. (Gov Code S 65583, subd. (CX1oXA).)

Under Government Code section 8899.50, all public agencies must affirmatively further fair
housing through their housing and community development programs. Government Code

section 8899.50, subdivision (a)(1), defines "affirmatively furthering fair housing" as taking
meaningful actions, in addition to combatting discrimination, that overcome patterns of
segtegation and foster inclusive communities free from barriers that restrict access to
opportunity based on protected characteristics.

The duty to affirmatively further fair housing extends to all of a public agency's activities
and programs relating to housing and community development. Public agencies are
required to take meaningfi:l actions to A-FFH and take no action that is materially
inconsistent with its obligation to A-FFH. (rd. at subd. (b).)

Amending its Housing Element to exclude these City-owned sites would be disparate
treatment based on a protected characteristic and it would also fail to affirmatively further
fair housing.

The City's potential options for revising its Housing Element, such as a greater reiiance on
ADUs, are also problematic. A recent lunry of ADUS in Los Aitos Hills found that less than
half of ADUs in the city were used as dwelling units - the majority were used as guest houses,

as office spaces, or as other extra space for the primary dwelling unit. LIke Los Altos Hills,
Carmel-by-the-Sea is entirely in a high/highest resource area, with high median home
values and household incomes. In such areas, ADU occupanrywill quite likely be lower than
in other communities as households have less need for the extra income. This means that a
given number of ADUs will house many fewer low-income households due to the potential
low occupanry rate.
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Additionally, the federal Fair Housing Act slecg nolapply to ADUs, and state fair housing law
is unclear on the issue. The aforementioned survey in Los Altos Hills showed that zl4% of the
occupied ADUs were inhabited by family members. Both of these factors mean that
historically excluded groups, such as Black or Latino-headed households, will have much
greater challenges living in a Carmel-by-the-Sea ADU. Furthermore, ADUs are significantly
smaller than other types of housing. While this makes them naturally more affordable, it
also reduces housing opportunities for families with children, which is also a protected
characteristic under state fair housing law. (Gov Code, g 12955, subd. (a).)

State law also obligates the City's Housing Element to affirmatively further fair housing, with
protected categories including familial status, as mandated by Government Code section
55583, subdivision (c)(s) (emphasis added):

Promote and affirmatively further fair housing opportunities and promote housing
throughout the community or communities for all persons regardless of race,
religion, sex, marital status, ancestry national origin, color, farnilial status, or
disability, and other characteristics protected by the Califomia Fair Employment and
Housing Act (Part 2.8 (commencing with Section 12900) of Division 3 of Title 2),

Section 65008, and any other state and federal fair housing and planning law.

Carmel-by-the-Sea is much, much wealthier than the rest of Monterey County and has a

vastly higher proportion of White residents. According to the 2020 decennial census,
Carmel-by-the-Sea is 87% white and only 6% Latino, whereas Monterey County is 27%

White and 60% Latino. Furthermore, the median household income in Carmei-by-the- Sea is

$tZ630S peryear, according to the 2022 5-year American Community Survey, whereas the
Monterey County median household income is $91,043, according to the same dataset.

The City has also permitted zero new homes for very low, 1ow or even moderate income
families according to its annual progress reports dating back to 2018. Eliminating the main
program in its housing plan to produce housing for low income families would be a clear
violation of fair housing laws.

Housing Element Substontiol Complionce ond the Builder's Remedy

Amending the City's Housing Element to exclude the three City-owned sites would expose
the City to a potential determination ofsubstantial non-compliance by the California
Department of Housing and Community Development ("HCD"). Pursuant to Gov Code S

65585, subdivision (i), HCD "shail review any action or failure to act by [the Cityl that it
determines is inconsistent with an adopted housing element..., including any failure to
implement any program actions included in the housing e1ement...." Moreover, if HCD "finds
that the action or failure to act by [the City] does not substantiatly comply with this article,"

4ot6
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HCD may revoke its findings that the City's housing element is in compliance with Housing
Element Law untii it determines that the City has come into compliance with state law.

Additionally, an interested party may bring an action under Code of Civil Procedure
Section 1085 to determine whether a housing element conforms to the statutory
requirements and to compel a city to adopt a compliant housing element. (cov Code,

SS 55582 55751.) CaIHDF regularly brings such lawsuits as part of its mission to expand the
state's housing supply to mitigate the crushing impact of the housing crisis.

The Housing Accountability Act (Gov. Code, S 55589.5; the "HAA') requires approval ofcertain
affordable housing projects that are submitted during periods oflocal housing element
noncompliance. (Gov Code, g 55589.5, subd. (dXS).) Under the HAA, a city may not
disapprove a qualifiTing affordable housing project (i.e., a housing development project that
provides at least 20 percent ofthe total units to iower income households, as defined by
Health and Safety Code Section 50079.5) on the grounds it does not comply with the city's
zoning and general plan if the developer submitted either a statutorily defined "preliminary

application" or a "complete development application'while the city's housing element was
not in substantial compliance with state 1aw. (see Gov Code, S 65589.5, subds. (dxs), (hxs),

(oX1).) This statutory provision temporarily suspends the power of non-compliant
municipalities to enforce their zoning rules against qualifying affordable housing projects.

See Califomia Houstng Det'ense Fund u City of La Cafiado Flintridge, Case Number:
23STCP02614 (attached), for a recent court decision affirming the plain language of
the statute in this regard.

In otherwords, if the City amends its Housing Element and HCD or a court determines that
the Housing Element is no longer in substantial compliance with state law developers will
be able to propose any residential project, no matter how tall or large, as long as it is 20%

affordable. And the City will be bound to approve all such projects even if the City laters
comes back into compliance with housing element law as long as the applicants submitted
an SB 330 application during the period of non-compliance. For instance, in Santa Monica, a

single developer proposed 4.260 housine units. including several 18-story buildings, when
Santa Monica's housing element fell out of compliance. If the City wrongfully denies such

builder's remedy applications, not only may the applicant seek judicial remedies, but the

rIAA specifically empowers housing organizations, such as CaIHDF to enforce the act via

litigation. (cov. code, S 5ss89.5, suUa. (k)(tXa)(i).)

And if the City contests such Builder's Remedy applications, it may be liable for costs. For

example, the IIAA authorizes courts to award attomey's fees and costs both to applicants
and to housing organizations if they prevail in litigation to enforce the FIAA. (Id. at subd. (k).)

As an example, recently the City of Berkeley was fined $2.5 million and forced to pay $1.4
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million in attorneys' fees after incorrectly denving a housing development project in
violation of the FIAA.

ti0

In sum, if the City amends its housing element to exclude the three City-owned sites, it will
be exposing itself to potential litigation. If the City loses such litigation, it will be exposed to a
variety of remedies, potentially including the Builder's Remedy, as well as attorneys'fees and
other costs. CaIHDF recommends that the City drop its effort to amend the Housing Element
and instead proceed with its plans to dispose of the three City-owned sites to devel op 7OO%

affordable housing, which is badly needed in Carmel-by-the-Sea.

CatHDF is a 501(c)3 non-profit corporation whose mission includes advocating for increased
access to housing for Califomians at all income levels, including low-income households.
You may leam more about CaiHDF at iAlAA /.Satrdlglg.

Sincerely,

Dylan Casey

CaIHDF Executive Director

James M. Lloyd

CaIHDF Director of Planning and Investigations

6ofG
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1011124.11.00 AM

Comments re Fiber Optic Cable lnstallation
2 messages

Carmelby-the-Sea L4ail - Comments re Fiber Optic Cable lnstallatjon

Nova Romero <ntomero@ci.carmel.ca.us>

C[y of earme-ey_tn*-sea

itT 0l ZOZI

Gec, ,

@ci.carmel.ca.usJ- - " ' 'j'lat Mon, Sep 30,2024 al4:37 PM

'tt
Carmel-
by-the-Sea

Charles Najarian
To: cityclerk@ci,ca ca.us, Nova Romero <nromero

, Dale Byrne , David O'Neil
, Neal Kruse Hall

Melanie&Harvey Billig ge Ardaiz
eanne Iters >, Mike McWalters

€, carolyn white ff-, Lindamarie Rosier
Marc Nolan

Nova,
Please distribute these public comments to all City Council members, the City Attorney, and appropriate staff for the
upcoming October 1st City Council meeting.
Thanks you,
Chuck Najarian

Dear City Council [/embers,
The purpose ofthe following comnrents is to raise issues concerning the Califomia Environment Quality Act as associated with the

Wave Fiber Optic Cable Project Encroachment Permil you will be considering on October I st:

The City is essentially mitigating their way into a categorical exemption for the Fiber Optic Cable installation, which is expressly

prohibited. The First District Court ofAppeal ruled in "Sc/zr on Protection and Watershe(l Network v. Cornty of Marin,No. A105592,

05 C.D.O.S. 521, 2005 DJDAR 677. Filed December 16, 2004. Modified and ordered published January 18, 2005", that CEQA lead

agencies cannot rely on mitigation measures to determine if a project is categorically exempt from the California Environmental

Quality Act (CEQA). The coun ruled that ifa project may have a signiticant effect on the ervircnment. CEQA review must occur, and

only then are mitigation measures relevant, and that mitigation measurcs may support a negative declaration but !gl! a categorical

exemption. The statl is proposing that you impose 38 special conditions in approving the Wave Fiber OPtic Cable installation. Most of
these special conditions are effectively mitigation measures.

Also, the fiber optic installation construction (over a three month period of tinre) has potential cumulative impacts when considering

it in combination with the foreseeable construction ofthe Hofsas House, the Pit, the JB Pastor Building, the Scenic Drive sewer line

installation. and the mandated housing, to the extent any ofthese project's construction activities overlap with the fiber optic

construction. Therefore, the potential construction related cumulative impacts should be assessed under CEQA. Specihcally an lnitials

Study should be prepared to determine if a Negative Declaration or an EIR is required.

In addition, ifa project may have significant impacts due to "unusual circumstances" exemptions do not apply and a CEQA revicw is

required.* The fact that some or all ofthe multiple projects listed above may be constructed in overlapping time frames in a one

square mile village is etTectively an "unusual circumstance". Other unusual circumstances include tight and compact resid€ntial

neighborhoods and commercial districts that surround these projects, the narrow streets lined with houses and commercial interests

that arc not suitable for heavy construction vehicles and traffic, substantial visitor kallic that crowds the village, Iimited parking. the

National Marineo Sanctuary that frames the entire w€st side ofthe City, and other things that are unique to the Village.

CEQA documentation starts with an lnitial Study which includes a checklist ofcategories ofall possible environmental and public

health impacts. Ifany ofthe check listed impacts are determincd to be "potentially" signilicant, an EIR is required. lfnot, then a

Negative Declaration concluding no potential lbr adverse impact is preparcd. which includes the Initial Study itself.

httpsr/mail.google.com/maiUu/0/?ik=3e51736a27&view=pl&search=all&permthid=threadJ:181'1666166835525279&simpl=msg-t:18116661668355252 1t3

Cc: Parker Logan

I don't know if an EIR is required for the Wave Fiber Optic cable installation, but an Initial Study would delermine if it is, or ifa
Mitigated Negative Declaration is appropriate.
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For your edification. a key Initial Study checklist item that is required to be answered to determine ofthere is potential for significant
adverse impacts requiring an ElR, is as follows:

The answer to this checklist question appears to be "yes" for the Fiber Optic installation unless it can be shown that most ifnot all of
the other foreseeable construction projects will lqj overlap with the fiber optic consrrufiion.

The appropriate legal process is critical to a legitimate decision. You, as the decision-makeq should seek all thc rclevant information
in order to understand the consequences ofyour actions. The California Environmental Quality Act runs parallel to the approval
process and is completed pdor to your decision. thereby informing you and the public about potential environmental and public health
effects, and any mitigation/conditions to address them. In other words. CEQA is protcctive ofthe residents and Carmel.

Th€ City's pattem offinding unfounded excuses to avoid CEQA via exemptions, or ignore it altogether, is conceming. The fiber optic
cable installation may not be as substantial as the Hofsas House or the Pit (which you also unfortunately exempted), but it
nevertheless should lbllow the required CEQA process and procedures. It seems as though you've implemented an alternative to the

California Enyironmental Quality Acl that you believe meets the intent of CEQA and is just as eflective. Therefbre, what you've done

is use the process and procedures that were in place prior to thc adoption of the CEQA statute.

Thank you for considering this information
Sincerely,
Chuck Najarian
Carmel Resident

*lfa prolect falls within afly ofthe categorical exemption classes, the Lead Agency must next evaluate whether atry exception to the

exemptioN apply. These exceptions to the exemptions define circumstances that override or negate the agency's ability to use a

categorical exemption.

In other words, if an exception applies, then the project no longer qualifies for a categorical exemptiofl. The exceptions are described

in Public Resouces Code Section 21084(c), (d), and (e) and State CEQA Guidelines Section 15300.2. These exceptioN apply (and

thereforc a categorical exemption is not appropriate) where:

The project is located in a sensitive environment such that the project may impact an officially mapped and designated

environmental resource ofhazardous or critical concem;

The cumulative effect ofsuccessive projccts ofthe same type in the same place, oYer time, is significant;
The project may hav€ a signilicant envirotrmelltal impact due to unusual circumstances;
The project may damage scenic resources (i.e. rees, histodc buildings, or rock outcroppings) within an official state scenic

highway;
The project is located on a listed hazardous waste site; or
The project may a cause substantial adverse change in the significance ofa historical resource.

lfany ofthese exceptions apply to the project or the project site, the agency or governmental unit cannot use a categorical

exemption and must instead proceed with environmental review under CEQA.

Un the Califomia Supreme Court case Berkeley Hillside Preservation v. City ofBerkeley (2015) 60 Cal.4th 1086, the

Supreme Court held that the unusual circumstances exception applies only when it can be shown that, first, unusual

circumstances are present and, second, those unusual circumstances lead to a reasonable possibility the prcject could result in

a significant impact. The agency's determination that an unusual circumstance does not apply need only be suppoded by

substantial evidence. However, once the agency has found that an unusual circumstance exists, ifthere is substartial evidence

to support a tbir argument that a signiticant impact might occur as a result ofthat unusual circumstance, the categorical

exemption cannot be used.]

Nova Romero <nromero@ci.carmel.ca.us> Tue, Oct '1, 2024 at 1'1:00 ANI

httpsJ/mait.google.com/maiUu/O/?ik=3e5'1736a27&view=pt&search=all&permthid:thread-f:1811666166835525279&simpl=msg-f:18f i 6661668355252... Z3

"Does the project have impacts that are individually limited, but cumulatively considerable? ("Cumulatively considerable" means that
the incremental effects ofa project are considerable when viewed in coruection with the effects ofpast projects, the effects ofother
cu.nent projects, and the effects of probable future projects.)"

Sent from my iPad
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To: Jeff Baron <jbaron@ci.carmel.ca.us>, Bobby Richards <brichards@ci.carmel.ca.us>, Alissandra Dramov
<renewcarmel@outlook.com>, Karen Ferlito <kferlito@ci.carmel.ca.us>, Dave Potter <dpotter@ci.carmel.ca.us>
Cc: Chip Rerig <crerig@ci.carmel.ca.us>, Brandon Swanson <bswanson@ci.carmel.ca.us>, Brian Pierik
<bpierik@ci.carmel.ca.us>, Javier Hernandez <jhernandez@ci.carmel.ca.us>, "Gail Karish (Gail.Karish@bbklaw.com)"
<Gall.Karish@bbklaw.com>

Please see correspondence received re: Wave Broadband item on tonight's agenda.

Nova Romero, MMC
City Clerk
City of Carmel-by-the-Sea
P.O. Box CC

CarmeFby-the-Sea, CA 93921
(831) 620-2016
nromero@cbts.us

lOuoted text hiddenl
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	Meeting Agenda
	Carmel Youth Center Presentation
	Receive the 2024 Car Week After Action Report and provide staff with feedback and direction
	Receive a report from the Traffic Safety Committee on a proposed plan regarding the implementation of AB413 and provide direction
	Resolution 2024-085 authorizing the City Administrator to execute a construction contract with Sharp Engineering & Construction, Inc., in an amount, including a contingency, of $503,470 for the San Antonio Avenue Pedestrian Pathway Reconstruction Project
	Receive a follow up presentation by Wave Astound Broadband to address public comments regarding their Fiber Optic Project and authorize issuance of an Encroachment Permit with Special Conditions of Approval
	Update on City Council Resolution 2024-062 to develop alternative sites and programs that would allow for an amendment to the City’s adopted 6th cycle Housing Element to remove Vista Lobos and Sunset Center from the Housing Sites Inventory List
	Consideration of a Permanent Encroachment Permit application, PERM EN 240129 (Voris), for a stone border around a landscape planter in the public right-of-way, fronting a single-family residence located on Torres Street 4 northeast of 6th Avenue. APN: 010-092-010-000.
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