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Carmel-
by-the-Sea

Proposed Mitigated negative Declaration re Housing Element

James Ardaiz 
To: "Cityclerk@ci.Carmel.ca.us" <Cityclerk@ci.carmel.ca.us>

Mon, Apr 8, 2024 at 1:06 PM

The proposed Mitigated Negative Declaration (MND)fails to address significant environmental impacts with respect to the
proposed Housing Element. Specifically, it fails to address the impact of 731 new residents on parking for said residents
or the impact on parking for current residents- lt states there is no scenic impact but fails to address the scenic view
easement from Third and Torres recognized in current Carmel Ordinances. lt fails to address the impact on
neighborhoods surrounding signilicant proposed residential sites including cunent city owned sites. lt fails to address the
loss of public parking on city owned sites and provides no approved or viable solution to loss of parking on those sites
including thal there is no approved altemative facility to address parking loss. lt fails to address loss of view to current
residents. lt assumes cunent city owned sites can be utilized for development without any indication said sites are subject
to the Surplus Land Act. lt fails to consider street congestion. A MND is not supported by this document. James Ardaiz. 1
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Fwd: Builder's Remedy document
l message

Council,

The email below was sent to the full Planning Commission as information for tonight's meeting. So, I wanted to share it
with all of you as well.

-Brandon

Brandon Swanson [he, him, his]
Director, Community Planning and Building
City of Carmel-bythe-Sea
(831) 620-2024

Please take our Customer Satisfaction Survey.

----- Forwarded message ------
From: Brandon Swanson <bswanson@ci.carmel.ca.us>
Date: Mon, Apr 8, 2024 at 12:19 PM
Subiect: Fwd: Builde/s Remedy document
To: Michael LePage >, Michael LePage <mlepage@ci.carmel.ca.us>, Robert Delves
< >, Stephanie Locke <slocke@ci.carmel.ca.us>, Stefan Karapetkov
<skarapetkov@ci.carmel.ca.us>, Erin Allen 
Cc: Marnie R. Wafre <mwaffle@ci.carmel.ca.us>, Chip Rerig <crerig@ci.carmel.ca.us>

Good morning Commissioners,

At the request of one of your fellow commissioners, I am sending along a document prepared by ABAG (the Bay Area's
equivalent of ouTAMBAG) which has some facts about "Builde/s Remedy". As you will see atthetop ofthe sheet, this
was put together only to be a technical overview of the provisions of certain provisions of the Housing Accountability Act. lt
was not intlnded to serve as legal advice regarding any jurisdiction's specific policies or adoption of a Housing Element.

Take care,

-Brandon

Brandon Swanson [he, him, his]
Director, Community Planning and Building
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Brandon Swanson <bswanson@ci.carmel.ca.us> Mon, Apr 8, 2024 al 12:22 PM
To: Oave Potter <dpotter@ci.carmel.ca.us>, Dave Potter Alissandra Dramov
<adramov@ci.carmel.ca.us>, Jeff Baron <jbaron@ci.carmel.ca.us>, Karen Ferlito <Kerlito@ci.carmel.ca.us>, Bobby Richards

>, Bobby Richards <brichards@ci.carmel.ca.us>
Cc: Chip Rerig <crerig@ci.carmel.ca.us>, "Pierik, Brian A." <BPierik@bwslawcom>, "Mamie R. Waffe"
<mwaffle@ci.carmel.ca.us>, Nova Romero <nromero@ci.carmel.ca.us>

Take care,

Cfty of Carmet-By-Tho€oa

APR 08 2024

office ot rhe o,ty ctsrk
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Please take our Customer Satlsfactlon Survey,

.-ij The Builde/s Remedy and Housing Elements.pdf
171K

httpsi//mail.google.com/mail/u/o/?ik=3e51736a27&view=pl&search=all&pemthid=thread-f:1795795666262233971&simpt=msg-f:'t7957956662622339...212



DISCIAIMER: This document is intended solely as a technical overview of the provisions of certain provisions of the

Housing Accountability Act. lt is not intended to serve as legal advice regarding any jurisdiction's specific policies or any

proposed housing development project. Local staff should consult with their city attorney or county counsel when

determining the applicability of these provisions to any proposed housing development project in their iurisdiction.

The "Builder's Remedy" and Housing Elements
There have recently been press reports regarding the so-called "Builder's Remedy'that can be used to avoid local

zoning requirements when a localiVs housing element does not substantially comply with state law. These reports have

stated that, if a loca lity has a noncomplia nt housing element the city or cou nty must a pprove the housing development

project, regardless of the local zoning.

The "Builder's Remedy'' arises from the Housing Accountability Act (Government Code Section 65589.51; the HAA). This

paper describes the provisions of the HAA that constitute the "Builde/s Remedy" and how they may apply to a proposed

housing development project.

How Does the "Builde/s Remedy''Work?
The HAA requires that cities and counties make one of five findings to deny, or to apply conditions that make infeasible,

a housing development project "for very low, low- or moderate-income households" or an emergency shelter. (Section

65589.5(d).) A housing development project with 20 percent of the total units available to lower income households or

with all of the units available for moderate or middle income households may qualify as housing "for very low, low- or

moderate income households" (see detailed description below). The five findings which would allow denial of an eligible

project can be summarized as follows:

1. The city or county has met or exceeded its Regional Housing Needs Allocation (RHNA) for the proposed income

categories in the develoPment.

2. The housing development or emergency shelter would have a specific adverse impact on public health and

safety, and there is no way to mitiBate or avoid the impact without making the development unaffordable. The

impact must be based on oblective, written public health or safety standards in place when the application was

deemed complete.
3. The denial or condition is required to meet state or federal law, and there is no feasible method to comply

without making the development unaffordable.

4. The project is proposed on land zoned for agriculture or resource preservation that is surrounded on at least

two sides by land being used for agriculture or resource preservation or there are not adequate water or

sewage facilities to the serve the project.
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5. The project is inconsistent with both the zoning ordinance and the land use designation as specified in any
general plan element. However, a city or county cannot make this findint if it has not adopted a housinB
element in substantial compliance with state law.

lf a locality has not adopted a housing element in substantial compliance with state law, developers may propose

eligible housing development projects that do not comply with either the zoning or the general plan. The term "Builder's
Remedy" is used to describe the situation where a local agency may be required to approve an eligible housing

development project because it cannot make one of the other four findings.

Are Projects Using the "Builde/s Remedy''Exempt from CEQA Review?
The HAA contains no exemptions from the California Environmental quality Act. The HAA states specifically that nothing
relieves the local agency from making the required cEQA findings and otherwise complying with cEQA. (Section

65589.5(e).) A project may be exempt from CEQA under other provisions of CEQA, other state laws, or the CEQA

Guidelines.

When Does a Housing Element No Longer Comply with State Law? ls There a Grace
Period lf the Housing Element ls Not Adopted by the Due Date?
Housing elements are required to comply with current state housing element law on the established due date (January
31,2023 in the ABAG region). State law has changed significantly since fifth rycle housing elements were adopted, and it
would be unlikely that a fifth cycle housing element would substantially comply with current state law. lf a sixth cycle
element has not been adopted by the due date, the housing element would likely be out of compliance with state law
until a complying sixth cycle housing element is adopted. There is no trace period, even for the period when a housing
element is being reviewed by the Department of Housing and Community Development (HCD).

HCD approval is not required for a housing element to be found substantially compliant with state law. State law
provides that a city or county may adopt its own findings explaining why its housing element is substantially compliant
with state law despite HCD's findings. (Section 65585(f).) However, HCD is authorized to refer agencies to the Attorney
General if it finds a housing element out of compliance with state law. (Section G55850).)

Are a Local Agency's Development Standards Null and Void lf the Housing Element is
Not in Compliance with State Law?
No, the local agency's development standards are not null and void if the housing element is not in substantial
compliance with state law. The "Builde/s Remedy," however, may require a local agency to approve an eligible housing
development project despite its noncompliance with local development standards. Conversely, other projects may be
challenged because a finding of general plan consistency cannot be made if the general plan is out of compliance with
state law.

What Projects Are Eligible to Use the "Buitde/s Remedy',?
The "Builde/s Remedy" applies only to a housing development project "for very low, low- or moderate-income
households" and to emergency shelters. The HAA defines a ,,housing development project,, as either:

. Residential units only;
o Mixed-use developments with at least two-thirds of the squa re footage designated for residential use; or

2
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. Transitional housing or supportive housing.2 (section 65589-5(hX2).)

"Housing for very low, low-, or moderate-income households" includes either:

. 20% ofthe total units sold or rented to lower income households;

. 100% ofthe units sold or rented to moderate income households; or

. 1OO% ofthe units sold or rented to middle income households.3

Monthly housing costs for lower income households cannot exceed 30 percent of 60 percent of median income,

adjusted for household size, and the units must remain affordable for 30 years. Monthly housing costs for moderate

income households cannot exceed 30 percent of IOO percent of median income. There are no standards in the HAA for

housing costs for middle income households. (sections 55589.5(hX3), (h)(4).)

An emergency shelter is housing with minimal supportive services for homeless persons that is limited to occupancy of

six months or less by a homeless person. No individual or household may be denied emergency shelter because of an

inability to pay. (Section 65582(d); Health & Safety code section 50801(e).)

3

2 tu defined in Section 65582.

'Those earning no more than 150 percent of median income.




